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SUPREIIE COURT. 



ObDBE, — PuiVILEGES, — Ge>*S DE SEBTICB, — ^Ap- 

PKL d'uîî Jugemekt du IVIasteh. 

Zej salaires des gens de service ne sont privilégiés 
que2^our les deux années (Vannée échue et ce qui 
est du de Vannée courante) qui ont immédiatement 
précédé la mort ou V expropriation du débiteur. 

Ce privilège n existe pas pour les salaires qui ont 
]}récédé une saisie des biens dit débiteur. 



Ordre, — Phivileoes, — Labobehs a>'d Seb- 

TAXTâ,— APPEJ.L mOM A Jl^DGaIE^'T OF TUE 

Masteb. 

T/iC toaj/es o^ laborers or servants are secured by 
privilege only for the two years (one full year 
and the running year) which have i^nmediately 
preceded the death or expropriation of the debtor. 

Such privilege does not exist for wages preceding 
the seizure of the debtor^ s property. 



A. LAMAEllE,— Appellant. 



versus 



A. JOLY AXD Ons., — Eeapondents. 



Before : 

The Honorable I^Ir. Justice Colik and 
The Honorable Mr. Justice Arxaud. 



S. J. DOUOLAS,- 

J. BorcHET, 
E. Lbclezio, 

V. BoULLK, 



•Of Counsel for Appellant. 
-Appellant's Attorney. 
-Of Counsel for Ecspondents, 
•Eespondents* Attornej. 



1^^ February ISG7. 

This was an Appeal entered by Adrien La- 
marre, against a certain Order or Judgment of 
Mr. Esnouf, Master of tho Supreme Court, under 
date Gth August 1 866, in the matter of tho 
" Contredits ** to the provisional distribution by 
way (»f " Ordre " of the sale price of the Estate 
Village, situate at " Vallée des Prêtres," and 
awarded to Antoine Théodore Joly, on the 20th 
of April 1865, for the sum of ^'1 1,875. 

The reasons of Appeal set forth by the Appel- 
lant who claimed, by privileges, wages from June 
1862 to April 1863, may virtually be, and were,du' 
ring the arajument, reduced in reality to this ono 
point, whether the Appellant's claim was a privi- 
leged one ; and the solution of the question de- 
pended upon this : whether the Master was riglit 
in decreeing that the time for which the Ap[)li- 
cnnt*s wages were due, was not included within 
the time (a year past and tho current y« ar) 
which renders such claim payable by preference 
out of the sale price of the Estate. 

S. J. Douglas, for tho Appellant, contendtd 
that the claim was privileged, and came within 
the time mentioned by the Article 2,201 Cods 
Civil. His client had obtained a Juilgr.ient, 
and although tho Estate seized so far back aj 
1856, had only been sold in 18G5, yet the in- 
fluence of tho privilege must bo thrown back to 
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reckon from tho date of the Judginant. Although 
citing no direct authority on tbia peculiar point, 
he rcferrod to •• 

DuiiAVToy, Vol. 10, No. C3. 
Dalloz, liep- Vo. Priv. 212. 
PoxT, des Priv. à Hyp. 1, § 91. 

E. Lecli':zio, for certain Respondents, Per- 
dreau and Widow Diorc^, contended that there 
would be no end of Privileges, if every man who 
got Judi^ment, could year after year, claim a pri- 
vilege ; the law had fixed a terminus à quo. The 
Appellant'a authorities, which were not on the 
paragraph which ruled the matter, were, if pro- 
perly read, qui^e in favour of the Respondent, 
and dccid<;41y su when applied to the article itself. 

£ P£LL£B£AV was heard on the same side. 

J. CoLiy and 6« Guibebt claimed their costs 
as costs of *' Ordre." 

JUDGMENT. 

The Aiticle 2,101 — Ith Par., gives a privilege 
'* sur la généralité des meubles" to *• les salaires 
des gens de service, pour Tannée échue et Tannée 
courante ; " and Article 2,10^! holds that the 
privilege set forth in article 2,101, extend over 
real as well as personal property. 

But from what moment is the ** année échue " 
and " année courante " to reckon ? Evidently 
from the moment that the servant began his ser- 
vice when the event, out of which arises the pri- 
vilege, happens within the year after. But when 
several years have elapsed, and the servant's 
wagea have become dne, can he bring forward 
the time when they have been running, so as to 
bring it nearer to the event which gives rise to 
the exercise of tho privilege ? 

If this were so, the consequence might be this, 
that one set of servants might have a privilege 
for, pay, 18 months, then another set, and then a 
third set, and so on ; and the sale price of 
the Estate be eaten up by privileges which, it 
does not ap-ear 'o us ihe Code contemplnted, to 
the extent which the theory of the Appellant is 
driven to carry them to. 

If the article is carefully read, it will be seen 
th'ît tho event which is contemplated as giving 
rise to the exercise of the servants* privilege, and 
of the privileges of those provided for by the 
other paragraphs of the same articles, is the death 
of tho proprietor of the moveable property which 
is to be sold to meet such claim. 

Tho spirit of the article has been found to ap- 
ply to certain other determined events, and such 
as tl'.e sale of a real Estate, the owner thereof 
beiucT turned out of the Estate when the eame is 
sold, not when it is seized. 

That is pr-rfcctly proper and not illogical ; but, 
still, it is the sale of tho Estate, that is the actual 
expropriation ot the owntT thereof, which must 
be the tennijius à quo from which, reckoning 
backwards, the privilege should extend, covering 
then the running year, plus one full year due. 



This view of the question tallies with the spirit 
of the Law which, whilst giving a privilcj^^o 
to servants and others, for a limited period, has 
declined to oorry luch privilogo over a longer pe- 
riod 

This privilege is a very strong one, it takes 
priority over liypothccs, and therefore must bo 
restrained within tho strictest boundaries set to 
it by the Law. 

The Appellant urgod that the Ci^tatc was seized 
since 185G, but it was not sold ; the owner was 
not dead, or expropriated, it might fail well be 
that ftltho' the Instate was seized, it might not bo 
sold at all ; and the result would be fraught with 
dansrer to all hypothec holders and other real 
creditors if a privilege which, from the letter and 
spirit of the Law, arises at the death of the owner, 
or say at hia expropriation, could be carried back 
over years and years to the date of a seizure. 

• 
Xo authority was quoted in support of the 
Appellant's view, which applied directly to the 
special privilege before us, but it was attempted 
to argue, from an authority applying to another 
privilege, that the Appellant's right might be 
reckoned as he attempts to reckoa it. 

Even as applied to that second privilege, Mr. 
Pont, par. 91, ia not quite in favor of tiio Ap^ 
pellant. He admits that if the shop-keeper's 
action had been brought and its result delayed, 
on account of legal delays, until after the expiry 
of the sir months or the year, as the case may 
be, the creditor should not be deprived of his 
privilege, that is true ; but he, at the tame time, 
distinctly lays down that ** le privilège ne pjur- 
" rait s'appliquer h des fournitures antres que 
" celles faites pendant Tannée < n pendant les tix 
** mois qui ont précéda immédiatement l'une ou 
** l'autre de ces dates " ;— and hc cites a decision 
of the Court of Bobdeaux to that eifect. 

In this case nothing shows that Mr. Lamarre 
cou^d not, after getting his judgment, force the 
execution of the same ; if he cho^e to wait, no 
one compelled him to wait, no legal delays inter- 
fered to check the exercise of his privilege. 

And that is exactly tho view of Dubaxtox, 
who admits that '* le marchand en gros ne peut 
être privé de son privilège parccque Tinstauce, la 
saisie et la vente des meubles, ù sa requête ou à 
celle d'autres créanciets, ont cnt rainé dos lon- 
gueurs ;" because •• ces longueurs ne sont pas de 
son fait ; elles sont le résultat des dispositions 
de la loi, etc., etc." 

And when he speaks of the particular privilege 
which is before us, he says distinctly that it* the 
wages due to the ** gens de service " are due for 
a year anterior to that which immediately prece- 
ded the ''année courante," the claim, though 
preserved, would exist as a claim, no doubt, but 
not as a privilege, for otherwise ** il faudrait al- 
ler jusqu'à dire que le domestiqué pourrait venir 
exercer le privilège pour une année de gagea dûs 
depuis 20 ans, ot plus encore, parceque ia créance 
aurait été utilement conservée par une recon 
naissance du débiteur." 
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The only question lefr,thco, is whether we can 
possibly assimilate the seizure of an E^tale to 
tiie owner's death : Assuredly not ; the sale of 
the Et^tate luay and ha» been bo nffsimilnled ; for 
by the sale of the Estate the owner is divested, 
and this may be so far culled a legul demise qrioad 
the Estate ; but th'» seizure oft! e Estate does not 
divest the owner who may legally pay the debt up 
to the very last moment, aud get tlu» seizure erased 
then, and who, it' the seizure though effected is, as 
ifc very often is, not carried on, may one year 
have one ba'ch of" gens de service '* who leave 
hira or are di6nii8;îed, then another batch ; and 
what would become then of the esseuse of that 
species of privileges which, in the words of Du- 
iiA.ST03f, exists for claims ** qui seraier»t récentes 
ou d'une date peu ancienne," and accortjirjg to 
the letter and spirit of the law, are clearly intend- 
ed, all of them, to be for a limited time, so that 
the bulk of such privileges should not be dange- 
rously large for the hypothec creditors. 

We, therefore, think the Master was right to 
refuse to allow tho Appellant's claim, which is 
perfectly good as a cZa^'m against his debtor, to be 
collocated by preference to the other creditors 
having privileged or hypothec rights over the 
" Village*' property. 

We dismiss the Appeal, with costs, wbicb, we 
are of opinion, the Appellant should pay. 

We give the purchaser of the Estate his costs 
as costs of Order. 



SUPREME COURT. 

Appel b'xxk Oudqe de Jitqe en Chambbes,- 

Pboceduee. 



Appeal pbo^ a Judge's Ohdeb at Chambbbs,- 

Pbocedube. 



CHAUVIN,— AppoUant, 

Versus 

THE CEYLON COMPANY LIMITED,— 

Bespondent. 



Before : 

H;s Honor the Acting Ciiiee Judge, and 
ïho Honorable Mr. Justice Abnavd. 



J. L. COLIK, - 
A J. COLlK, • 

Hex. V. Naz,- 
H. Bebtin, 



•Of Counsel for Appellant. 
■Appellant's Attorney. 
-Of Counsel for licspondcnt. 
-Attorney for same. 

l2tU February, 18G7. 



The only point to bo decided at present, on tbis 
Appeal, is one of practice. 

An application was made at Chambers on the 
2Cth November last by Mr CoLi2f. The Judge's 



Order, on that Application, was appealed from 
by Pelicie Chauvin. 

Notice was given by tho Appellant, of her 
Appeal, with a summons to the llcsj-ondcnls to 
be in Court on a given day. 

On motion by Mr. J. Colix that the Appeal bo 
recorded aud that it do toko its rank on tho 
cause paper, 

Hon V, Naz. of Counsel for the lle.s[)o*.deut3 
maintained that the appeal should be heard and 
disposed of instanter. 

Parties heard, and after considering this mat- 
ter, we have como to tho conclusion that Ap- 
peals from Judge's Order should be heard on 
the day on which tho Appeal is mentioned, un- 
less the Court be prevented from entertaining 
the Appeal on that very day,cither from prcsburô 
of other business or from tho wish of both par- 
ties that the Appeal be taken up another day. 



BAIL COURT. 



Vente de Mabchandisks, — Mandat veidjal, — 
Pbeuves et Pbesomptioxs, — Appel d'cx 
Jugement de Maqistbat de Distbict. 

Preuves et x^rêsomiAions en vertu desquelles il a cté 
décidé qu*un com^nerçatit était lié par les acliats 
faits ^our son comjpte ^ar son employé. 



Sale of Goods,— Pbixcipal a>T) Agent,— En* 
dence and pbesuicptions to pbove the 
Agency, — Appealfbom a Judgment op Dis- 

TBICT MaGISTBATB. 

IIvidc7ico and presumptio7is in cotiscqnencâ tvJœreof it 
lias hecn held Huit a trader was hound to ^my the 
sale price of goods purcluised fixr tJis account of 
such trader hy his clerk. 



A. BEENAED,— Appellant, 

versus 

STJQUET & Co.,— Eespondents. 

Before : 
His Honor the Acting Chief Judge. 



P. L. CflASTELLiEB,— Of CouDscl fop Appellant. 
TJ. HiTiÉ, — Appellant's Attorney. 
L. Cox , — Of Counsel for Respondent. 
M. Sauzieb, — ^Eespondent's Attorney. 



12th February 1S67. 

The Appellant, in this case, finds fault with tho 
Judgment of the Court below» because tho Ma* 
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gîstrnte has found bim liable to the payment of 
^138.75 for goods sold and delivered to him, from 
19th October to 10th December 1866, thro' tho 
medium of his clerk to whom he alleges he never 
gave any authority to that effect. 

I have carefully weighed the depositions of the 
witnesses heard ; one of thf'm, Geo. Jenkins May, 
swears that he often acted for tho Defendant, now 
Appellant in buying goods from Coutanceau & 
Ora ; that the Appellant paid for the goods so 
bouglit by him ; that he was sent by Bernard to 
Suquet vt Co., (Respondents) to buy tho goods 
the value of which is now claimed ; that those 
goods were duly received by the Defendant and 
duly entered in the receipt Book 4 that it was by 
order of Bernard, given to Loumeau in his (wit- 
neasV) presence, that Loumeau drew orders on 
Suquet, for goods. 

Suquet & Go's clerk swears to the delivery of 
the goods to May and Loumeau, for Bernard. 

The facts sworn to of the purchase and delivery 
of the goods to Bernard's servants, tbe entry of 
those goods in the receipt-book of the Hôtel- 
Masse, which Bernard must be in the daily habit 
of referring for conducting the business of his 
Hôtel, the payments, by Bernard, of accounts for 
goods in like manner purchased from, and deliver- 
ed by otlur traders, are in my opinion sufficient 
evidence that Appellant*s servants were authorized 
to do what they swear to have done with their 
master's authority. Again, the payment by Ber- 
nard of the accounts run up at Coutanceau & ors 
by his servants, on previous occasions, are so 
many ratifications of the acts of his servants and 
which strongly militate in favor of the truth of 
the depositions of the witnesses heard in this case. 

I shall and do, therefore, dismiss this Appeal, 

with costs. 



SUPREME COURT. 



DivoKCE, — AnAKDo:»'. 

L* abandon du domicile conjugal par V%in des épo%ix 
n^cstjpa^, par lui-rrifjme, une coâise de divorce^ 
hrsqii'll n^est pas acco7>ipag7ié d* autres faits ott- 
iragennfs et injurieux, 

"La violation dcfi Articles 212 ci 21Z, et j^articidibrc' 
nunt do V Article 214 du C.C. j^c^it être consider 
rf:o, suivant les ciironstanccs^ comme un fait outra- 

\ géant et injuricvx piouvant motiver le divorce. 



DlTORCE,— DeSBETION OP THE COyJVOAJj HOOP. 

Desertion of the covjugal roof hy one of the spo^ises 
is not, per se^ a svflicicnt gwundfor a divorce» Soma 
other J act ûf outrage must he Joined with it. 

The refusal or neglect hy one of the spouses to per' 
form the 7nutual obligations laid tipon tlicm hy 
Articles 212 and. 213, aiid especially 214 of the 
CC may be, according to circumstances, consider^ 



cd as facts of outrage autJiorizing a judgment oj 
divorce. 



I..., THE WIFE,— Plaintiff, 



versus 



I..., THE HUSBAND,— Defendant. 



Before : 

His Honor the Acting GniEP- Judge, and 
The Honorable Mr. Justice AnyxvD. 



The Hoy.^H. Kœ^ig, — Of Counsel for Plaintiff. 
E. Leclézio, Jr., — Attorney for same. 



(Defendant not appearing.) 



12th February 1867. 

Tbe Plaintiff, maried I..., on the 23rd Sep- 
tember 1862, and on tho 16tli October imme- 
diately following, tbe latter deserted the Plain- 
tiff, left her altogether unprovided for, up to 
this day. She has been depending upon her 
parents for her maintenance during the whole 
of that long lapse of time. 

Thus abandoned and unprovided for by her 
husband, the Plaintiff brought this action for a 
divorce à vinculo matrimonii. 

The husband has not pleaded to this action. 

The evidence tendered by the Plaintiff shews 
that those facts could not be controverted. 

The Honorable H. Kœnig, on behalf of the 
Plaintiff, therefore moved that the divorce prayed 
for be allowed. 

The conclusions of the " MiKisTinE Public " 
were favorable to the Plaintiffs demand. 

JUDGMENT. 

It is now settled rule that, in law, desertion 
or abandonment by husband or wife, is not, of 
itself, a sufficient ground for a divorce. {Arlanda 
v. ArUnda, Pistok's Eeports, 1865, pages 3 and 
4.)* Whilst, on the other hand, it is equally 
clear that desertion, joined with some facts of 
execs, sévices or injures graves, will warrant a 
sei^aration de corps or a divorce, in tho Colony. 
(Same Case.) 

In like manner, when cither husband or wife 
rofuien to perform the mutual obligations laid 
upon them by article 214 C. 0. this is a suffi- 
cient cause for a Divorce. (Article 230 C. 0. 
Gilbeht's notes, 27.) 
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As inucli may be said of the mutual obli^^a- 
tîons laid on husband and wife by Articles 212, 
213. 

Article 212. — ** Lea cpoux se doivent mutuel- 
" Icmcnt fidélité, secours et assistance." 



« 



Article 213. — " Le mari doit protection à sa 
femme, et la femme obéissance à son mari." 



Article 214'. — " La femme est obligée d'habiter 
" avec le mari, et de lo suivre partout où il juge 
" à propos de résider : le mari est oblige ào la 
" recevoir et de lui fournir tout ce qui est né- 
" ccssairo pour les besoins de- la vie, selon ses 
•* facultés et son état. 

On the pretence of his presence being requir- 
ed in the country, the Defendant parted vpith 
his wife, left the conjugal roof to which he has 
never returned up to this day. 

No sooner had he deserted wife and house, 
tliat Jiis perso7ial safety required that lie should 
leave the Inland, f During the whole of his ab- 
sence in foreign parts, he led a most dissolute 
life. 

He never wrote to his wife to inform her of 
his movements, though he had left the Island, 
without telling her whither he was going. 

Before leaving his wife and whilst away from 
her, he never expressed the wish that she should 
cither accompany or join him. He left her al- 
together unprovided for. Since his clandestine 
return to the Island, no notice of his wife, or of 
her wants, was ever taken by him, except it be 
his statement to two of the witnesses heard on 
the enquiry, that his distressed position was 
Buch that he could never think of taking back 
his wife, whilst the consciousness of guilt, on the 
other hand, hath hitherto deterred and will pro-, 
bably deter him from ever returning to one 
whom ho has so cruelly deceived. 

Under such circumstances, it is evident that 
the husband cannot perform his part of the 
marriage contract, at present, nor does it ap- 
pear likely that he will ever be in a position to 
perform them. 

If so, is the Plaintiff to be for ever unprotect- 
ed by her husband ? Is she to be for ever un- 
provided for ? Is she to be for ever bound to 
one of whom she has every reason to blush, who 
has shewn such disregard to her feelings, and 
for ever blasted her hopes of future happiness ? 

This wo cannot allow, and conformably to the 
conclusions of the " Ministère Public, *' we 
allow the divorce prayed for, and order that the 
Plaintiff do within the delay fixed by Law ap- 
pear before the Officer of the Civil Status, who 
is hereby authorized to pronounce, the divorce 
between parties, — on fulfilment of the requisites 
of the law, on this head. Costs against Defen- 
dant. 



t Seol8C3,page26. 



SIPIJEME COURT. 



Demande en Ditoece pab le ^rAiir roun incox. 

DUITE ET SETICES DE LA PAET DE SA FEM&tE. 



Demaxd IX DivoncE at the suit of a iiusp.axd 

FOE MISCOJfDUCT OF UIS WIFE — SœVITLE. 



Z** THE HtrSBAZS-D,- Plaintiff, 

Versus 
Z** THE WIFE,— Defendant. 



Before 

His Honor the Acting Chief Judge, and 
His Honor Mr. Justice Colik. 



P. L. CiiASTELLERR, — Of Counscl for the Plain- 
E. DucBAY,— Plaintifi^s Attorney. [tiff. 



17th Fehruari/, 18G7. 

This was a suit brought by Z. the husband to 
obtain, against his wife, a decree of divorce à 
vi?icuîo, on the ground of savitia. 

It is not usual to find suits for a divorce in 
which the wife's cruelty to her husband, her in- 
domitable temper, and violent excesses, form the 
framework of the application. 

The Law, however, makes no distinction ; and 
ScBvitio} may be urged as a legal cause for divorce 
by the husband as well as by the wife, but it 
seems to stand to reason that the Court will re- 
quire very strong evidence to show that the 
wife's conduct (her chastity not being impugned) 
is such that the marriage life has become into- 
lerable to the husband, and that he cannot check 
those excesses or cause his wife to cease moles- 
ting and ill-treating him, we are driven, however, 
to say that this Plaintiff has been very ill-used, 
and seems to have acted with patience and kind- 
ness. 

Tlie wife appears to be an habitual drunkard 
and when in that condition, not only treated her 
husband, to say the least, veiy harshly, but 
seems, if we are to believe the man servant, and 
we see no reason not to believe him, to have not 
always remembered the common rules of decen- 
cy ; she apparently reconciled herself very easily 
to her mode of life and intemperate habits, for 
Mr. Doyen tells us that she once admitted that : 
'• Je suis soularde, c'est vrai, mais qui n'a pas 
ses défauts " ? 

The quarrels between the husband and wife, 
invariably brought on by the wife, took place 
night and day ; nad the house servants for wit- 
nesses, and were overheard by the neighbours ; 
she, finally, left her husband to go and reside at 
her grand mother's ; once she returned drunk, 
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with no shoes on and dressed in her ** cliemiac.*' 
It would appear also that tor intemperance was 
not occasional, but had grown into a constant 
Labit ; she concealed tho bottles of spirits in her 
press, and under her bed, whilst sho struck her 
husband and hurled candlesticks at his head 
with a more than ordinary accompaniment of 
coarse and vulgar epithets ; he seems to have 
been kind, and when she had left him, continued 
to take care of her, so far as she would lot him, 
for we have tho evidence of Doorga Louis, to 
show that her meals were sent to her at her 
grand mother's house. 

On the whole, then, we are of opinion that 
since a divorce can be granted on the ground of 
sœL*iticû, this is a case where it may be granted, 
and we give a decree in favour of the Plaintiff 
who is hereby allowed to apply within the Legal 
delays to the Officer of the Civil Status of Port 
Louis, who is. by tho present decree, authorized 
to pronounce a divorce à vinculo matrimonii be« 
tween this Plaintiif and his wife. 



W. Neavtox,- 

E. DCCEAY, - 
J. CoLiy, 

E. DuviviEn,' 



•Of Counsel for Appolhints. 
■Appellants* Attorney. 
■Of Counsel for Res[iondcnt. 
-Eespondent's Attorney. 



SlPREaE COURT 



Eî:oLî:ME^'T de Comptes,— Otjveeïuee de Cbé- 
DiT, — Billets jl cudiie, — CojfsiGNATioK de 
SucttE, — Commission,— Appel d*tjn Eappobt 
DU Mastes. 

Con/îrmation du Hojoport du Master rfifusant au 
Plaignant de 2)r élever ^ sur une nouvelle avance^ 
la commission au même taux que celle prélevée 
sur une première consignation de sucre à lui 
faite par le défendeur ^ celte nouvelle avaiico ayant 
{té faite au défendeur après qu*il se fut complète^ 
ment libéré vis-à-vis du plaignant j d^ la première 
dette. 



Settlement op AccorKTS, — Opening op Gee- 
DIT,— Peomissoey Notes, — Consignment op 
SuGAE, — Commission, — Appeal feom the 
Masteb's Eepoet. 

Affirmation of the Masirr*s jReport, refusing to al- 
low the Flainii/fto charge the sarne rate of com- 
mission on a subsequent advance of money made 
to Defendant than that already charged t\j him on 
the amount of a first consignment of sugar made 
to him by Defendant» the said advance having 
been made to Defendant at a time when he no 
longer teas the Plaintiff's debtor. 



GALDEMAE PRÈEES,— Appellants. 



versus 



Y. MEEVEN,--Hespondent. 



Before : 

His Honor the Acting CniEP Judge and 
The Honorable Me. Jcsttce Colin. 



1st Jlarch 18G7. 

This was an Appeal against a Report of tbe 
Mnstcr of this Court, dated October 5th 1SG6, 
and made upon a reference to him by tlie Court, 
on 21st September 1866, of certain accountd be- 
tween PlaintilF;?, now Appehants, and Défendrait. 

The sole substantial grievance alleged was that 
the Master had disallowed from tho Plain tifl''8 
account a sum of 5 4575.79, being part of the 
commission by thtan charged agninbt Defendant, 
according to an openiog of credit, on 31st March 
18GL 

W. Newton, for the Appellants, maintained 
that the Master was wrong in his di-finition of 
the words '* realization of sugars," which meant 
not the pale of the sugars, but the actual pay- 
ment in cash of the sale price of tho sugars, and 
if so, then the Plaintiffs were creditors upon the 
*' ouverture do crédit " and were entitled to 
charge 6 per cent after the date, when the Master 
reduced this commission to 2^- per cent. 

J. Colin, for Respondent, argued that if tho 
Plaintiffs had made further advances to the De- 
fendant, after they bad been paid in full their 
advances, they had done so, as the accounts 
themselves show, with the sugars of Defendant's 
Estate, but with no money of their own ; but that 
the Defendant had completely fulfilled his obli* 
gatioD, and by tbe conditions of tbu '' credit " 
was not liable after this to pay more than 2^- per 
cent. 

JUDGMENT. 

By Articles 10 and 11 of the " Ouverture de 
crédit," it is stipulât d : let, that if upon the 
realization of the 1,500,000 lbs. weight of sugar, 
which the Defendant bad promieed to consign 
to PiainiifFs, the Plaintiffs were reimbursed their 
advance of S 35,000. the commission to which, by 
the same deed, they were entitled, would, for any 
surplus sugars, if any, be reduced from 5 to 2 J- 
per cent. 2ndly. That the Defendant would 
hand over to Plaintiffs Promissory Notes for the 
amount of the sum which Plaintiffs were to ad- 
vance. 

Tbe Defendant appears to have done so, and 
also to have consigr.ed to the Plaintiffs a largo 
quantity of sugars; the last Promissory Note 
handeil over to Plaintiffs, appears to have been 
paid to the Mercantile Bank, on the 18th De- 
cember 18C0. 

A 2^^'^orij therefore, as there is a direct and 
immediate connection between the stipulated ad- 
vance of ^'35,000 and the Promissory Notes 
given by Defendant and negociated by Plaintiff;», 
to that amount, the Plaintiffs on paying the last 
Promisiory Note with the pJOcee»ls of the Dé- 
tendantes sugars would be reimbursed their 
^'35,000 in terms of tho '* Ouverture de crédit." 
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But it appears that the Plaintiffs made further 

advances which considerably increased their claim 

upou the Defendant, just as Defendant sent a far 

larger quantity of sugar than was required, to 

' paj the original ^35,000. 

Eut it is plain that on the ISth December, the 
original credit of ;J35,000, which waa covered by 
promissory notes specially given for that purpose, 
aud to pay which, sugars had to bo and were 
co:>signed, was paid, tho last note having been 
withdrawn on that day. 

But on that day it does not appear that tbe 
quantity of 1,500,000 lbs weight of sugar had 
been sent, and paid or not paid their advances ; 
the Plaintiffs were entitled to a commission of 
5 0(0 on the proceeds of that quantity of sugar. 

That commission the Master has allowed ; but 
he disallows any larger commission than 2^ per 
cent on the excess of that quantity of 1,500,000. 

In order to show that the Master was wrong, 
the Plaintiffs take up a date, that of the 21st Fe- 
bruary, and allege that at that time, as when the 
account current was closed, they were still cre- 
ditors of the Defendant. Certainly they were, to 
a small amount, but it is to be observed that on 
that very day the advance they make to Thorny 
]V1 erven for Victor I!il erven is made not with their 
own monies, but with monies raised on bills of 
Merven which they endorse or otherwise under- 
take to pay, but with monies belonging to M erven 
himself, the proceeds of Merven's own sugars. 
Can that be considered as an advance made by 
them for which they are to receive 5 ojo commia- 
fiion ? It is evident that the reduction from 5 to 
2^ as soon as the stipulated quantity of sugar 
has been consigned to them, is in order that 
they should not receive the same coramiàsion for 
payments made with Merven's own money, as for 

Îmjments made wich their own monies, or at 
east, raotiies raised by them on Merven's bills, 
endorsed, or secured by them. 

^ Now, on the 21st of February, not only the ori- 
ginal ^'35,000, but all advances, save a compara- 
tively incoLsiderable balance, has been repaid the 
Plaintiffs ; on that day they received from Richard- 
Bon & Co., on account of Merven'a ^ugar9, $ 17,400. 
66 c; they are not only fully paid but if the matter 
remained thus, they would be debtors to M erven 
in a very large sum : that same money they choose 
to pay over to Merven ; are they to receive" 5 o[o 
commission ? Wc think the Master was right and 
that the distinction is quite plain. 

Importing into tho oriiiinal contract tho further 
advances made by Plaiatiffd, tho PlaintilTa had ou 
tho21st*of Februury, received the quantity of su- 
gars to be consigned, had sold aud received tlie 
price and on that day, after payment of b\ic\\ 
price, all their advances were repaid, and more, a 
great deal more. If on that same day, but from 
the accounts subsequently to the (Irât operation 
of receiving the money, they make a further ad- 
vance, they do it under a commisssion, no doubt, 
tho' it bo made almost entirely with Mcrvon'a 
money, but they do it under tho 2i ojo commis- 
sion, not 5 o[o, which only covered a quantity of 
1,500,000 received and ,$35,000 paid, with acces- 



sories and further advances. If it were otherwise, 
where ahould wo stop ? and provided at the eiwi of 
the account, the balance were ho'Aover sli^^htly in 
favor of tho original creditors the full con)i'r.i.s- 
sion would have to be charged. Tiiat, we giaher 
from the contract, was not the intent of tlio par- 
ties, the intent was. we hold, that the Defendant 
creditor or debtor should j^uffor a commis'.-ion of 
•5o[o upon the price of 1,500. COO lb?, of sugar; 
but that quantity received, if he happened to have 
discharged his liability, then the commission was 
to be reduced. If, this once effected, the Plain- 
tiffs make larger advances than the value of the 
surplus sugars they receive, we do not well sec 
how the larger commission could be revived after 
its extinction in terms of Articles 10 and 11 of 
the " Credit." 

The case might have been different and is, in 
most of such contracts, different where thtre is 
no special break stipulated in the coutract and 
when the creditors never cease to be creditors, 
not fora moment ; and the question might then 
have arisen whether the new advances beyond 
the 335,000 could be imported into the cor. tract ; 
but although meagre, the evidence shows, in this 
case that on the 21st February, the Defendant too 
paid his debt, and that the advance made, on that 
day. to Thorny Merven, of the proceeds of Defen- 
dant's sugars was made subsequently to the pay- 
ment of the sugars to the Plaintiffs by the pur- 
chasers of such sugars ; for we find from Merven's 
receipt, which is produced, that he received that 
sum of ,g 1 7,496.5 6c. directly from Ga'demar 
Frères & Co. who, there being no evidence to the 
contrary, must be presumed to have already re- 
ceived it. 

Wc do not think it necessary to enter into tho 
consideration of the meaning of the word realiza- 
tion, it appears to us that the case turns upon its 
own special lacts and not upon the true intent 
end meaning of that word. 

The Master's report is affirmed, with costa. 



COHIT OF ASSIZES 



Yoiv, — FOUMH DE t/AcTE D'AcCl'SAïrON",— EX- 
CEPTION, — Code Péxal Colonial, Art. î30l, 
— Ordoxxan'ce sun la Procedure Crimi- 
nelle, Art. 12, 

U Acte d' Accusation^ pour vol, n'a yas leaoin de 
contenir le nom du propriciaire de l'oljct vole, il 
est suffisant d'y constate}* que V objet vole n'ap- 
partient pas à Vaccine, 



Larceny, — Criminal Information, — Dl:\îur. 
RER,— C.P.C., Art. 301.— Crïm. Proc. Ord. 
Art. 12. 

In criminal Informations for Larceny, theotcncr of 
the stolen property nerd not he scifortli ; it is 
sitjpicient to skew that the pro^yerty did not bel any 
to the accused party. 
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DOOKEE alias ALLEEYAE. 

Before : 
His Honor Mr. JuaxicK Auxaud. 



The Honohable S. J. Douglas. — Acting Pro- 
cureur and Advocate General for the Crown. 
E. Piston,— Of Counsel for Prisoner. 



14fhMarc7^ 1SQ7. 

Dookee alias Alleeyar was indicted, under a 
criminallu formation charging him with burglary; 
the Information concluding as follows : " the 
*' said articles not belonging to him the said 
'* Dookee likewise and otherwise called Alleeyar." 



To this Information Mr. E. PiSToif demurred 
on the ground that the owner of the stolen pro- 
perty ought to be stated in the Information ; 
(quotes Aecubold's Criminal Frocedure.Cuk'B : 1. 
T, Indict : Sec : 3. Par ; 2. Page 33.) " In 
" indictments for offences against the persons or 
*' property of individuals, the christian name and 
" surname of the party injured must be stated 
" if the party injured be known ; as for the murder 
'* of John Styles^ larceny of the goods of John 
•* Styles, and the like." 

By English Law the owner of the property 
must be stated ; (quotes also Article I2th of the 
Criminal Procedure Ordinance which is as fol* 
lows : ) '* The names of persons against whom 
" the offence is committed, or whose description 
'* is involved in the statement of the offence, are 
<< to be s«peciôed. Such person << are in general to 
** be described by their christian names and sur- 
" names, when they are known by such names, or 
•* by names by which they are usually known." 

S. J. Douglas in answer : Article 801 of tho 
P£NAL Code defines larceny to bo the fraudulent 
abstraction, by any person, of property '* not be- 
longing to himself ; " it is unnecessary to go be- 
yond the requirements of the Penal Code. As 
regards Article 12 of our Criminal Procedure 
Ordinance, that Article only relates to offences 
where the name of the person is the essence of 
the offence, such as murder or assault, in 
which casts the name of the person murdered or 
assaulted must bo given. 

Mr. PiSTOX shortly replied. 

JUDGMENT. 

I have conferred with my brother Judges on 
the point raised by Mr. Pistox, and I find 
their opinion coincides with mine, that this de- 
murrer cannot be maintained. The question has 
already, more than onco, been decided by this 
Court. 

Wo have no occasion to travel into text-books 



in cases clearly diTiacd by our o\vn law ; Vrliclo 
301 delincs Lnrceiiy in thi.^ colony, and the Infor- 
niîitiou (NMJieidi'a with tiic torm» <»{ the Poiuil 
C'-.de. The v»quircMiint3 uf our law app» ur to 
hîivo bern fully cinnpliiHl wllh in the C'rin\inal 
Infornialiufi now bi ioro nu\ 

DiMnnrnu' ncvt)r»lin;'.ly i»v( ri ulrd, and l!»i< I*rl- 
fioncr pleaded ** not ^juilty." 



SlTllEME COUIIT 



Droii de Folle ENcnÈiiE,— Légataire uni- 

VEBSEL ET LÉOATAIIIE PAIITICULIER. — LlCITA- 

TICK, — Courus lOK,— Appel d'cx JtrGE:kiE>"!r 
DU Master,— Oui). 30 de 18G3, § 7, — Abt. 
1654 DU C. C. 

Le légataire universel qui se sera rendu adjudica- 
taire d\ai iriiûtcuhlc sur îcqunl hi succession a une, 
créance privllcglcc ne ^ourra^ lorsqu'il aura ctê 
chargé imr racto de partage d'acquitter un legs 
'particulier sur le viiontant de son prix d'adjudica^ 
tionf établir une confusion en sa personne, .en 
vcHu de sa qualité de légcituirc créancier et de 
dchit^iur^ 

Itô légataire particulier ci-dessus dont le Icgsi n*aura 
pas été acquitté pourra lui-même^ lorsqu'on droit 
de revente résultera des clauses et conditions rfw 
Procès-Verhal d'adjudication, et faute de jmie^ 
'nient du prix d' ad judication, faire revendre Vlvii" 
meuble par voie de Folle JEncJicre, 



'il 



L'Art. 7 de VOrd, No. 30 de 1SG3 qui prescrit 
" qu'apri:s Vextinctlon du prrlvllégo du vendeur, 
VcLction résolutoire, établie j7«>- VArt. 1G54 du 
Code Civil, ne peut être exercée a u préjudice des 
tiers qui ont acquis df-i droits sur V Vinviicuble, du 
clief de V acquéreur, et qui se sont confurmés à 
la loi pour les conserver,'* ne s'aj'^pliqiui point 
dans certains cas au droit de Folle Fnchhre. 



HiGïiT TO SUE A " Folle Excuère," — I7^'IVER- 

SAL AXD PARTICULAR LEGATEES. — LlClTATIOX, 

— "CoNEUsioN," — Appeal prom a Judgment 

OF TUE MASï£n,-ORD. 30 OF 1SG3, § 7, 

—Art. 1651 C. C. 

The universal legatee, p^'^^^'olioser of an Immoveable 
ptroperty upon which the succession is cv privileged 
creditor, shall not be at libertg, when he shall 
have been bound by the deed of partition to dis- 
chari/e a partlcuhir legacy, out of the amount of 
his price of adjiulicatlon, to effect a ^' ojnfuslon " 
in his person, arising froiu his characters of ere- 
dltur legatee and debtor. 

TJte above mentioned particular legatee, himself, 
xvhose legacy remains impald, shall be at liberty, 
when a right of resale shall have been provided 
for in tlio. Memoromdum of the conditions of sale 
of such iriiTiiovcable, for non-payment of its 'pur- 
chase price, to cause a resale by way of " Folic 
Enchère '^ of the same, to ialco place. 

Art. 7 of Ord. JSfo. 36 of 1SQ3, ivhich provides that : 
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** after the extinction of tluo vendor's iTrivihge^ 
ilw résolutive action estahlisJied by Art. 1654 of 
the Civil Code cannot he exercised to ilie prejudice 
of third parties having over tli^ i^roperty to which 
thâ privilege is applied righté derived from tJis 
purchaser and having conformed to the law for 
preserving their said rights " does not apply, in 
certain cases, to tJie right of suoing a " Folle En^ 
chèrô." 



VALLET & Obs.,— Appellants, 



versus 



HEWETSON & Oils.,— Respondents. 



Before î 

His Honor The Actino Chief Jugde, and 
The Honorable Mb. Justice Colht. 



Hex. Hy. KcEirio,- 

F. ROBEBT, 

G. GUIBEBT, 

H. Bebtix, 



-Of Counsel for Appellants. 
■Attorney for same. 
•Ol Counsel for Respondents. 
•Respondents' Attorney. 



22nd M(mh 1867. 

This was an Appeal brought against an Order 
of the Master of this Court, dated 17th April 
1866, in the matter of the resale by way of 
" Folle Enchère " of the Estate •* Beauvalhn " 
situate in the District of Flacq, and prosecuted 
at the request of Marie Jeanne Eabre against 
Arthur Eabre. 

"When the cause came on for hearing before 
the Supremo Court, on the 15th August 1806, 
a suggestion was, by consent, f-ntered of record, 
to the effect that the name of Wm. He wet son, 
as assignee and holder of the rights of Marie 
Jeanne Eabre, b«» substituted to the name of 
the said Marie Jeanne Fnbre. On the second 
day the cause was remitted back to the Master, 
in order that a certain dorument produced by 
the Appellants and purporting to bp^a copy of 
the deed of sale by Eabre to Phelino, of one 
half of the Estate ** Eeauvailon** be produced 
and argued upon. 

Tho Master who had, by his first Order, held 
that no valid ohjection hacl bem rai.-ed ngainst 
the proceeding? commenced hy the said Marie 
Jeonne Fabro for the ressilo, by way of** Folio 
Enchère,^* of tho paid Estnto * Bcauvallony dis- 
cussed the appli' ation of Henry and A^*olpho 
Vallet. the creditors who bad objected to the 
" Folle Enchère,'' and adhered to his fi.st Order. 

The cause came on for trial before the Court, 
on the 26th February 1867, when: 

Hon. II. Kœnto. for Appellants, urp:ed that 
the Appellants objected to the procc*din«rs by 
Fblle Enchère taken by Miss Eabre. The Estate 



" Ecauvallon ** belonged to Arthur Fnbre and 
Mme. Pholiuo. At tiic death of M mo. Ph6L"ne, 
tho E.=itnte wa(« sold by licitution and bou^^lit by 
Arthur Eabre, alone. Tho Rale by limitation took 
place between Arthur Eabre, in his porsonal 
name, and Phcline as guardian of the minor. 
Miss Eiibro docs not nppear ifi tho licitation ; 
Mmo. Phcline left a minor child, and by hoc last 
will instituted her husband, Mr. Pheliie, ms her 
universal l«*gatee ; she also left certain particular 
legat-ces, and of those, Miss Eabre was one. 

As Mme. Phéline had left a child, and as 
therefore she could not dispose of the whole of 
her property, the universal legacy had to be re- 
duced, and the particular legatee became creditor 
of the universal legatee 

Since the adjudication of the whole Estate 
** Beauvallon *' to Arthur Eabro, he sold one l»alf 
of it to Mr. Pheline, on the 4th November 1858. 
Miss Eabre remained a creditor of Mr. Phchno, 
not of the succession of Mmo. Phulmc, she never 
asked delivery of her legacy, nor was sha sent 
into po.osession. 

Pheline buying one half of the Estate, took 
upon himself the oblii;ation of paying one h=ilf of 
the orig'n-^l sale pt ice. Thus, creditor o' Ar- 
thur Eabre as universal legatee, ho became 
debtor as purchaser, and made a confusion, in 
his own person, of the claim and debt. Miss 
Eab'O has no more rights than Phclino had, 
against Fabre, she had no right whatever. 

Miss Fabre, it is true, may exercise her debt- 
or's rights, but no more. What are those rights ? 
Pheline is called upon to pay to the estate of 
his wife, instead of paying to Arthur Eabre. 
That is all. The Master in his Order has spoken 
of a suspensive clause ; there is nothing of the 
kind. When the deed of partition was made in 
18G5. the Estate had been sold to Ireland, Era- 
ser & Co. 

It is not every creditor, besides, that has a 
right of Foih Enchère ; that right belongs only 
to the parties to the licitation. 

A party who has allowed his inscription to 
lapse, has no right to a Folia Enchère; but can 
one who has no inscription at all have such 
right ? The ex-offieio inscription taken docs not 
contain the name of Miss Eabre. 

G.GuiBEUT, for Eespondents: Mrs Pheline died 
in 1858 : By her will she left to her child half 
of her estate ; to Miss Fabre, her sister, she left 
#4.000, the rest she leaves to her hushand, Mr. 
Pheline. Arthur Fabre, co-owner of the Estate, 
sued the licitation of it against the heir. of Mrs. 
Pheline. According to the conditions of sale 
(No. G) the purchaser was to pay the price at 
the deed of partition, and if the price be not 
paid, a Folle Enclicre is the result. According to 
the deed of partition the half of the sale price, 
due by Arthur Eabre, is divided, and Miss Eabro 
is to receive |Ê6,000 out of it. 

It is said Miss Eabre had no mortgage; she 
could hot have any ; she has her legacy ; but to- 
day she applies for tho "Folle Enchère" not only 
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because slio is a le/:;ateo, but on llio Btrongih of 
the orif^'inal conditions of sa'c. Tho co-licitants 
alone could tnko an inscription ; but tho delo- 
gatco of a co-licilant profits by tho iuBcription, 
BO long a.s it is not given up. 

Tiioin.oya: Priv: and Hyp:T. P. 3G3. 367. 
818 bis, 

Tlie right of •* Ihlle Encltere " is not exactly a 
right of resolution of sale, and the local Ordi- 
nanco has not intended a *• decheanco " to any 
other right except tho right of resolution. It is 
a penal Ordinance ; but we do not proceed under 
article 1.031' of the Codk. 

pLAyniN 11. No. 1,207. 

Vide article of the Ordinance. 

Hoy. H. K(EXia in reply. 

JUDGMENT. 

The liespondenta applied for a resale by FoUe 
£nchcre of the Estate Benuvallo^n a priori upon 
perfectly legal grounds. The Ewtate was sold by 
licitation after the death of Made. Pheline, and 
purchased by Arthur Fabre. The conditions of 
sale were that Arthur Fabre should pay the 
purchatie price according to a deed of partition 
that was to b^» drawn up. There was no alter 
native, no other mode of paying his price ; and 
he was bound by that condition unless something 
has intervened to chan^ie or modify the obligation 
undertaken by Arthur Fabre. Now, Miss Fabre, 
according to tho deed of partition, was to receive 
^0000 for a le^a-y left her by the late Made. 
Plu'Iine. a co-proprietor of t\\o. Beauvcdlon Estate. 
Arthur Fabre by his " cahier des charges ** was 
bound to pay her, therefore ; he hns not paid. 
Tho " Cahier des Charges ." Article 9, submits 
the purchaser to the penalty of a Folle EncMre 
of the Estate, if the price be not paid; Miss 
Fabre has, therefore, a clear à priori right to 
Bue for the Folie Enchère. 

Now, has anything in law^ or fact, taken place 
which has altered the original contract of Arthur 
Fabre, the purchaser of Bcauvallon, or has Miss 
I'abre done anything whereby she is now stop- 
ped from the practiral user of her right arising 
out of tho deed of partition and the conditions 
of sale under which Arthur Fabre bought ? The 
Appellants contend that Miss Fabre has no right 
at all to cause the Estate to be sold by FoUe 
Mich'ère ; they urge that although it is true that 
Arthur Fabre bought under the condition that 
has been alluded to, yet ho bought upon the li- 
citation between himself and the minor heir of 
Made. Phéline who, in her life time was co- 
propriotor of the Beauvallon Estate. 

Pholine her husband, it is urged, washer uni- 
versal legatee, and Miss Fabre, the particular 
]ep:atoc,ha9 no claim buta personal claim against 
Phéline, she has none against the Estate. 

Now, after Fabre had become the purchaser of 
t]»e whole Estate, ho sold the one half of it to 
Plu'Iine, and Pholine, the Appellants say, being 
debtor to Fabre, of the price of that moiety of 
the Estate and creditor of Fabro as universal 



legatee of his wife, makes a confusion of the 
claim and debt in his own person. 

Wo are of opinion that this argument rests 
upon a complete fallacy. 

Arthur Fabre, when ho sold, could convey 
to his purchaser no other rights than such as 
ho had had himself. 

His rights of ownership were subject to tho 
condition that he would pay in a certain w^ay, 
and in no other. 

By what right than, could he, so as to allow 
Phéline to make a confnsicm in his own person, 
sell the unpaid moiety of tho estate in such a 
manner a? entirely changed the original condi- 
tions of sale, without tho consent, I acit or ox- 
press, of those who were interested in* receiv- 
ing tho purchase price in question ? 

Fabre might allow Phéline any conditions ho 
pleased ; bur the creditors of the purchase prico 
of the Estate, due by Fabre, are not bound by 
Fabro*s deviation, unless they have, directly or 
indirectly approved of such deviation. Con- 
fusion operates, only when the same debt hap- 
pens to be due to and due by tho bamo indi- 
vidual. 

« 
Phéline owed the price of the moiety of the 
Estate to Fabre, but that price was not due 
by Fabro to Phcline personally or directly, it 
was duo by Fabre, according to the deed of 
partition that was to be drawn up. 

For ought Fabre could know, tho price might 
not be payable at all to Phéline, and as the result 
showed, part of that price was made payable by 
Fabre to Miss Fabre ; and so far as wo can see 
properly so. Miss Fabro was legatee of the lato 
Mrs Phéline ; the price of half the Estate formed 
part of the assets of tho late Mrs Pholine, if it 
was not the sole assets ; it is but fair, jjnwza 
facie^ that the leg«teo should be paid out of 
tho assets of the testator. With what show of 
reason or equity could Phéline, in tho teeth of 
Bpecai conditions of sale, change the contract, 
apply the whole n«sets to himself, and now that 
the Estate is insolvent, turn to IMiss Fabre and 
say to her : " Your rights were prot*-cted by the 
** conditions of sale, without consulting you, I 
" have cl'anged all that, nnd you may have your 
" recourse against me personally." 

The Appellants have no right to say more 
than what their debtor Phelino could have said. 
Things might certainly have turned out, .as tho 
Appellants contend, if we had not had the con- 
ditions of sale in question, to bind Arthur Fabre 
and the holders under him. 

Now, has any deed or act been signed ? has 
any fact intervened which has changed those 
conditions of sale, or whereby we might reason- 
ably hold that Miss Fabre knew of what had 
been done and consented thereto ? 

There is no such act, no such fact; no alterna- 
tive is Ict't to Arthur Fabro or to his assigns ; ho 
must pay iu one particular way, that particular 
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mode of payment is not altered or modified by 
ûuy subséquent arrangement or contract or de- 
claration to which Mis3 Fabro is a party ; Bho 
Lae done nothing to show that aho consented to 
Fabro paying Pheline, or receiN-ing from Phelino 
in a manner different from that which was sti- 
pulated in the " Cahier des Charges." 

It is true that the right of Folic Enclicre is 
not given to every body ; here it is distinctly 
expressed and granted by the " Cahier des 
Charges," (Article 9). It is true she has no in- 
scrip tion of hypothec in her own name,. she could 
have none, she was no party to the licitation, 
but an inscription was taken for the minor, the 
vendor, the heir of the lato Made. Phéline, and 
Miss Fabre, under the deed of partition is pro- 
tected by that ex-officio inscription in case of 
need, for there is a clear and immediate con- 
nection between the conditions of sale and the 
deed of partition ; a portion of the pale price is 
delegated to her. But the right of Folle Enchère 
does not always depend upon an inscription of 
hypothec. When it is made one of the very con- 
ditions of sale, it is cohesive with the sale, it 
form part of the contract and must be given ef- 
fect to. 

The right to sell by Folh EjicJiere is part of 
the contract between the vendor and the pur- 
chaser, the heirs, h gateos or creditors, or assigns 
of the vendor having the same right as the ven- 
dor, provided they are collocated at the "Ordre", 
when there is one if the sale price or por- 
tion thereof is assigned to them bv deed of 
partition or otherwise. That rig'-t of FoUe En^ 
ehhro is independent, therefore, ot the inscription, 
it arises not out of the inscription, but out of 
the conditions of sale. " La poursuite do cette 
revente n*est pas un privilège réservé aux cré- 
anciers hypothécaires, ce n'est pas un apanage 
de l'inscription ", says Tiioplono, Priv. & Hyp. 
Ill, 40, 72. We look at this case such as it is 
before us, viz : the rii^ht of Miss Fabre to sell 
by Folic Enchère n^ against the purchaser Arthur 
Fabre who bound himself to pay according to A 
deed of partition, and has not paid. 

* 

We wish particularly to guard ourselves agninst 
expressing any opinion as to the questions that 
might arise if Miss Fabre had been an ordinary 
hypothec creditor and, had suffered her inscrip- 
tion to lapse whilst the Estate passed free into 
the hands of a third holder. Those questions do 
not arise here ; the Fulle Enchère arises out of 
the conditions of sale ei?pocially, which conditions 
of sale required Arthur Fabre to pay in a certain 
way ; there is here no question of ordinary hy- 
pothecs inscribed and suffered to lapse ; whilst 
now rights emerged upon the basis that tho Es- 
tate wa-» free from cncumberancos, tho origin jiI 
contract, so far as the parties before us are con- 
cerned, (and we any nothing of tho rights of 
others) exists unchanged and unmodified. 

It has also been urged by the Appellants 
that the new Ordinance touching tranaoriotion 
was a bar to tho exercise of Miss Fabre's right 
of Fulh Enchiro. Tho Ordinance alluded to 
is No. 3Gof 18G3 which enacts. Sect. 6. that 
the vendor or co proprietor may effectually 
inscribe their respective privileges under article 



2,103, 2.109, CODE ciVTf,, within 45 days of tho 
deed of sale or division, notwith'-tan 'ii.g tho 
transcription of any di-ed in tlie inl-rval • and 
section 7 : That nftor the rxtitiction of tlio 
vendor's privi)-'];o,the resolutive actiofi e^^taKlidli- 
ed by article ifi5l of the civil conn, c.mnot 
be exercised to the prejudice of third nartiea 
having over tho property to which the jiriviiege 
applied, rights derived from the purchiiser. and 
having conformed to the law for preserving their 
said rights. 

From the Ordinance it was cont('nd»'d that 
Miss Fahre could not exercise the right of ** FoUe 
Enchère" b«-fause that right was nothiug but 
a resolutive right. 

The ordinance says nothing of" Folic Enchère " 
in the two sections fourid«:d upon, ai.d cota-nly 
wo could not easily hold that by assiiiiitatioa 
or comparison, a right conferred by our written 
law could be taken away when the ordinance ia 
silent on the point. 

But, ia in reality *' Folle Enchère " nothing 
but tho ordinary r^^snlutivo right givrn by 
article 1,G5-1 of tho Ci)DE ? No doubr. it i-» so far 
rostiiutive that it destroys or annul.H all rights 
of ownership in tho per.son to whom the e.^tato 
has b»'en knocked down, and who has failed to 
fulfil the CO ditionsof sale, but alth'»u:(h greatly 
similar to common resolution in that sense, it 
shows many variations and differences from that 
other remedy. 

Resolution of sale annuls absolntoly the 
contract, so that tho vendor recovers tho estate 
sold, but, as a rule, returns such portions of tho 
price he has rece'ved, the doctrine being that 
matters are thereby placed exactly ns th«y wero 
just before the contract, saving necesj^nrily tho 
respective rights of the parties to ob-nin com- 
pensation fur plus value or ' détérioration. 

The " Folle-Enchère," on the other hand, as it 
were, iR but the continuation of the original 
proceedings for adjudication ; so much so 
that the first price is maintained and the 
** Fol Enchérisseur ** is liable in any dif- 
ference between the price he undertook to 
pay and the price fetched by the Eatat*' np-n its 
resale ; so much that an •* Ordro '* Bettiing the 
mode of payment between the parties who are 
entitled to the sale price is not annihilated as a 
rule, because the Estate is resold; tho second 
purchase price is distributed according to tho 
original settled scheme, modified it may bo by 
the difference in tho amount of the two sale 
prices. Vide SiREY 22. 1. 73. ** 11 (as Tuoplono 
" III p. 102 expresses it) ne fait que rej)or{er sur 
" le nouvel adjudicataire les clauses coni])nbCB, 
" soit expressément, soit tacitement, au fol cu- 
" cherisseur. Elle substitue le nouvel adjodi- 
'* cataire à Tancien et le soumet aux moincB 
" conditions." 

Again, resolution of sale proper, restores the 
Estate to tho vendor; ^* Folle Enchère^' du03 
nothing of the kind, it entitles tho vcu(!or 
or creditor to bo paid by tho second '• a'judi» 
cataire," instead of the ** fol Eucherisacur.** 
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Tlioro aro tliPreforo, csnontial differcncea bet- 
ween tho riL;!it of ^'Yollc Enchù-o'' and the resolu- 
tion of Art. L.Oûi', and aa riie law lias not taken 
away tliia remedy, wo should not have the power, 
if wo felt disposed, to add to the déchéances ov 
forfeitures of ri^ht, enacted by the law. 

Our Ordinance 3G of 1SG3 îs almost similar, 
certainly similar in spirit to the new French Law 
of the 23rd March 1855. both aro engrossed 
upon the same Codes ; by tho enactment of tho 
Ordinance here, the spirit of tho French Code 
ini)dilied by the New French Law is modified in 
exactly the same manner for us, and tlicreforo 
we can have no more hesitation in seeking t'> bo 
enlightened by the authority of the French Law 
. Courts, th'»n we should have if the modifying 
Btatures had not been promulgated here as in 
France. 

Tao law was here, before the Ordinance, as it 
was in France before tho law of 1855. The 
original law of the Code and tho modification 
applied there has be^-n applied here. In both 
countries the will of the legislature has been 
to do away, as far as reasonable, wiih occult 
hypotliecs, and to compel tho greater publici- 
ty of privileges and conveyances of real property. 

Well, tho Courts of France have held that tho 
modifying statute was not applicable to the 
procin dings in FoUe Enchère, although, says 
Fii\NDix,' II. page 370, ** El'o ait pour objet 
•• l'anéantissement du premier contrat et la re- 
'* vente de Timmeuble ** The Court of Appeal 
of H» sançon D. 59.2.148, m the case of Dtfe.ux 
has held ** th «t tho law could not be extended 
to Follt EncJicrc.*' ** Considérant que la pour- 
•• suite de Folle Enchèro n'est qu'un incident à 
*• la poursuite de surenchère ; que Ifl Folio En- 
*' chère peut être suivie non seulement pour dé 
•* faut «îc paiement, mais encore pour inexécution 
*• dos clauses de J'adj^udication et par toutes per- 
" sonnes intéressées ; que coite voie ne peut être 
•* as.simiiée à Taction en résolution de TA rt. 1,054 
*• Code >apoleon', applicab'e Beulement à une 
" vente définitive et au profit du vendeur; que 
" la vente sur surenchère • st faite 80>>8 la condi- 
** tion s.jspcnsive de l'acquittement des charges 
'' et conditions do l'adjudication <&a., &a. 

Tiiat doctrine has been npplied by tho Courts 
o'^ Uordeaux, in the ca^^e of the hei'S Gîraud, 
Dal, g 1.2. go, anl Grenoble, in tho case of Cka- 
lert 8. V, 59.2.G11. 

Thcro is another deci.-'ion of tho Court of 
Be-iaif/on, on the same subject, that hus laid 
down the same principle, grounding its views on 
the funtfamcntal priiu-iple which we laid down 
ûbovtî : " (juo Tartide 7 dc la loi, du 23 Mars 
** ISô.'S, prononce une déchéance et doit p.'JT' on- 
** Féipjcnt se limiter à ^cs termes précis, cVst-à 
** dir à la perte d^ Taction résolutiûre établie 
** par l'art : 1,054 Code Civil. Feiedlee, D. 
" 00. 2. 20. 

The system is the same for " Déchéances," ot 
fi'>rfeiture of a right, arising out of a contract as 
for nullities, the laws that create them are penal, 
and strictisaimi juris, they may bo waived, they 
may be cured, parties may be estopped from 
pleading them, but they may never be extended. 



"Wo have for thoso reasons como to tho con- 
clusion that tlio Master's Decision ou:^^)it not to 
be dl.^turbcd ; wo aiTirm tho same, and we dia* 
miss tho Appeal, with costs. 



SIPP;E?.IE COURT. 



Fire Ixsurance, — Appraisers, — Third Ap 

PRAISKU, - AllBITRATOtt, — ** AMTABLB CoifPO. 

siTKUR," — Chamber of Commerce, — Com 

MERCIAL rSAQE. 

ILode of procccdinfj of the Charnier of Commerce 
who had to establish^ in a Jinal maimer^ the 
amount of damages to he paid lij a Fire Ijisu-' 
rancc Company in execution of a Policy/ of In* 
surance, 

Arbitrators have the right to aj^point Appraisers to 
guide them in matters where they require light ; 
theij have a discretionary power as to that. 



Assurance coxtre l'incendie,— Expertise,— 
Tiers expert, — Arbitre, — ** Amiable Com- 
positeur,*'— Chjlmbrede Commerce, — Usage 
Commercial. 

Mode de procéder de la Chambre de Commerce 
chargée par Passurance et Vossuré de fixer 

• *• d'une manière souveraine '* Je montant du 
dommage en matière d'Incendie. 

Un arbitre adroit de choisir des experts pour ss 
fairfi renseigner sur la valeur de Vobjet en litige. 



PANTONI,BONOECHIS and Ct.,— PlaîntiiTfl. 



versus 



THE MAURITIUS FIRE INSURANCE Ct., 

— Detendanta^ 



Before : 

His Honor the Acting Chief Judge and 
The Honorable Mr. Justice Colin. 



A. Leoall, - 
F. Victor, - 
J. CouN, 

J. PlONKGUY,- 



-Of Counsel for Plain tifla. 
-Plaint iils' Atiorncy. 
Of Counsel for Defendants. 
-Deft-ndanis' Attorney. 



Ist March 1867. 

This wns an nction brought by the PlaintiiTs to 
recover from the Defendant? the sum of ^ÇS.OOO, 
together with interest tliereon, from June 11th 
18(50, for the value of ceriain goods and mer- 
chandize forming part of tho stock in trado of 
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Iho Plain! inf:*, which p:oo{îs were inaiirod by the 
Defendants on tho ISth Oetol'cr 1SG5, for one 
year, under the following circumstances : — 

It would nppoar that the Plaintiffs who are 
linen drapers, kept thr-ir shop in Royal and 
Corderio streets; on the ISth Octobo'- lSb'5 they 
insured their goods and merchandize, which were 
stored in ibo sjid premise.'^, ^or -S'^j^^^j ^ith the 
DefendantHjiavinrr already obtained from another 
Co ipany " The Union Mauricienne " a policy on 
the same goods and merchandize, for the sum of 
jg 15.000 ; 30 that tho wliole risk was for y>*23.000, 
of whii-h the present Defendants had, as afore- 
said, taken ^'8,000. 

It would also appear thnt on the night of tho 
10th to the 11th of June 1866 a considerable 
portion of their stOfk in trade w^as burnt or 
destroyed, as the Plaiutiir.^ alleged, either by fire 
or by water used in trying to extinguish such 
fire, and this to the value of ;5> 18.000. which sum, 
tho PiaintilTd said, far exceeded that for which 
the Insurance was eflected with the Defendants. 

After the usual averments that every condi- 
tion of the poliey wiiich was t«» be fulfilled by 
the Plaintiffs, had been so fulfille-l, and that the^ 
fire did not happen by means of any of tho risks, 
which, according to the terms of the poliey, had 
been excepted from liabilities, the Plaintiffs de- 
claring upon such policy, claimed the aforeraid 
sum of ^'8,000. 

The Defendants pleaded inter aZio, that by the 
ternis of the polic}', it was agn-ed tMat in case of , 
difference between the Plaintiffs' Appraiser, and 
the Defendants* as to the value of the property 
existing on the premise.-*, at the date of the fire, 
the parlies sliouid rrfer such ditforence to the 
Chamber of Commerce and should abide by their 
valuation. 

That, in cxeeulion t)f such ngreoinent, tho 
Chamber of C«>nunoreo, on the 27th July last, va- 
1u<hI tho stock in trade in the premihos. on the 
day of the tire, at the sum of j^ 12,531.79, and 
ti>at such valuat on Was binding on both Plain- 
tiffs and Defendants. 

That the Plaintifis l^avc suffrTcd no damage 
bry«-iid that sum, of whieh sum, the proportionate 
amount which, in terms of the policy, could be 
clnmed against the Detendauts, was that of 
^•4.323.300. 

That out of that sum is to be deducted the va- 
lue of goods damaged, which the Plaintiffs have 
chosen to kcfp and retain, whieh vaUie is i«i the 
fthovf menjioiiod proporti«>n of ^'505.10, leaving, 
tiu-re'orc, the sum of #3,727.00 as the amount 
whicli the riaintiifs can claim from the Defend- 
ants. 

That sum of 4f 3.727.0G the Defendants paid 
into Court in full suiiatactiou of the Plaintiff's 
claim. 

Tlie Plaintiffs replied in substance that altho' 
tliere was an Hj^rcement to refer, yet thut the 
alh-j^ed valuatio!! of the appraisiTS, is null and 
void m law and fact, that the Plaintiffs never 



went with the Defendants before the Chamber oa 
Commerce, that neither the Appraiaers r.or tha 
Chamber of Commerce ever valued all the goodo 
which were in tlie shop and store, that fill thd 
proceedings were ex parie as to the Plaintiffs, anr 
without the Plaintiffs' knowledge, presence o 
sanction. 

They joined issue in other plens which were 
either formal, or the consequence of tho real point 
before the Court. 

A. Leo ALL, for the Plaintiffs, opened the case 
and calli'd a witness to prove tho value of the 
goods, when 

J. CoLix, fir Defendants, objected, putting in 
the award of th^ Chamber of Commerce and the 
memorandum of the proceedings held by ihat 
body, urging that this was final and couclusivo 
between the parties. 

Legall, in reply, argued. The award is no 
award: we were not prce^ent at the sittings; we 
were left outside the door of the Hall where tho 
delegates of the Chamber of Commerce sat, and 
were not heard. The Chamber of Commerce has 
no right to delegate the reference made to itself 
and nothing, besides, in the provisional receipt 
given to us when we paid our money, led us to 
infer that we shotild have to Sf^e any claims adju- 
dicated upon by arbitrators. No valuation haa 
taken place, and we have a right to come before 
this Court for redress. 

JUDGMENT. 

Contracts faiHy entered into must bo carried 
into execution according to the spi it which dis- 
closes the intent, the lettt-r which oxprcssi'S tho 
will of the contracting parties. lu the Policy on 
which the Plaintiffs found their case, wo reaJ 
tliis clause : 

Section 23rd. *• La reconnaissance ot Pestima- 
tion du dommage sont faites de gré à gré par 
deux experts choisis par chacune des pan u si 
En cas de désaccord, la Chambre de Commerce 
jugera souverainement. " 

We also read, Art. 18, par. 3d : •* Si la mention 
de cetto déclaration (/. e. that t»>e goods in-ured 
are «Ire^idy to be insured by .<o:ne t.ther Insurance 
C -mpany) a eu lieu, la Comjiagriie en ca-« d'incen- 
die supporte la perte, en proportion do 'asouima 
assurée par elle. 

In this ca.-e it appears to us that the PlrtintiiTs 
were pt rfectly wtll a Ware of the conditioiis un- 
der which liiey insured their stock i:» trad»* ; it 
is u'l very well to say that the provisional nccpfc 
given to them, y^ho^\ they paid down the jjrc- 
mium, makes no mention of a Ktfereuee ; biitit 
is hard to believe that parties insure without as- 
certaining under what conditior.s the ^i^k la 
taken ; at any rate, in law the Plj.intiils'. objec- 
tion is untenable on two grounds: lo. T-eiause 
the policy which ushers in their action bears iho 
condition in qoc^tion upon its face ; and 2nd'y. 
Because they did, in reality, comply with thai 
condition. They named their appraiser, Mr. Lar- 
clier, as the Company named hi^ls, Mr. Du^avel ; 
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tbej received notice of the eittin^^of the Chamber 
of Commerce, without protcdt never, bo fiir as we 
can see, thinking of rcpudratiug the condition 
before us, because it does not ap{,car in the pro- 
visional receipt, until after the final award was 
mavie kuowu, which aid not exactly meet their 
views. 

We hîive no hesitation to overrule this objec- 
tion. We shall now proceed to consider the 
a'^'ard itself, and the points taken to lead us to 
disregard it. 

It should first be stated that, in our opinion, 
tho fact that the value of goods which stock a 
shop, at the time of a fire, is, of all matters, the 
subject which can best be elucidated by a refe- 
rence to practical men, well acquainted with the 
value of dry and other goods, and who can have 
every means in their power to assit them to a 
sound conclusion a very short time after the fire 
itself has taken place. 

It should also not be lost si^jht of that this is 
not a motion made by the Defendants to make 
the award a Hule oi Court so as to havo execu- 
tion thereon, or by the Plaintiffs to have it set 
aside. The Plaintiffs ignore, the award, ignore the 
condition in the policy and bring into Court an 
action to recover the full amount of the ribk takcUt 
as if there bad been no condition of reference at 
all. The Defendants meet i hem bysa)ing; we 
have a;^reod to refer, we have referred and here is 
the result. 

The consequence is that, should any of tho 
points taken lead us to t^e conclusion that the 
accord is bad, we h «vr- great doubts whether we 
could listen to the Plaintifis in this present ac- 
tion ; it would perhaps be, as the Defendants 
have put it, the duty of the Court to refer the 
matter bick to the arbitrators, perhaps to non- 
suit the Plaintiffs ; but, at all events, we do not 
well bee how, if the point is pressed, we could on 
the pr» sent action, now give Judgment for the 
Plaintiffs. 

But we do not think the award bad, as it 
stands. . 

"What would bo the force of tho word " Sou- 
veraincM.etit ? whether it takes away the right 
to challenge thu award at all, we do not feel 
ourselves called upon to decide, now. The points 
taken do nut s ttisfy us that wo should interfere 
at ai with this award. 

Tho three points taken by Mr. Legall for the 
Plaiutilis, are : 

1st. That the Chamber of Commerce could not 
delegate its powers. 

2nd. That no valuation took place. 

3rd. That the parties were not heard, and all 
was done exparte. 

h is perfectly true that tho reference being to 
too Ciiiimb. r oi Commerce, the Chamber of (om- 
merce eouhl not del ate its powe'S to any other 
body or to any individu il ; but it is not tho fact 



that the Chamber of Commerce has delcgntcd it3 
power»; it SA»", as it apjnircnily alwa\a (lord sit, in 
committee, and nbsurediy \t could not enter tho 
idea of tho c<»utractins partifb to bav that the re- 
fcrence to the Chamber of Commerce was to Do 
a reference to every member of tlie Chumbur of 
Commerce; tho claiibo means that the rcfercuco 
was to be to the Chamher of Commerce acting 
and sittii g as the Chamber of Coinnicrce usually 
acts and sirs; it is very true that ihreo ^'(iiilcmen 
opparerjtly members of that body wore chobcu by 
the Committee to value the goodt^, and report; 
but the award was not the award of tiiC a|»[;rai- 
I sers, it was the award of the Ciian-ber, an award 
.which was based, and why not ? upon the report 
of three gentlemen well acquainted with the par- 
ticular trade of the insured, but an award which 
might not and certainly would not have adopted 
such valuation, if the Chamber had not been sa- 
tisfied with its accuracy. 



Now have arbitrators tho right to appoint ap- 
praisers to guide them in matters where they in- 
quire light ? Tliey have and should have a dis- 
cretionary power as to that. The CouE de Cas- 
sation in JRois V. Ailhroucli, so held, declaring 
that arbitrators who had declined to a[)point ap- 
praisers, because the facts before thenj did not 
appear to them to warrant such procedure, had 
not violated the law *• qui s'en rapporta» t à eux 
sur l'appréciation de ces faits. 13 Avril ISCD, 
Dalloz. — See another decision of the Cour db 
Cassation of the 2Gth June 1833. Dalloz. 
Perrod vs. Viot 

If the decision laid before us had been solely 
the Beport of the three Gent leu en in question, 
We shouLi not hiive considered that decision as 
an award, but we read the.-e words : * Extract 
from the Mifiutes of the C' amber of Commerce: 
27th ./uly 18GG.*' Tne President thus submitted 
the Keport of the last Committee and begged 
the Chamber to decide whether that document 
contained suflicient informal ion to guide them 
to a deci.sion. Thr Chamber decided in the affir- 
mative and on tho proposal of Mr La^i^ime, se- 
conded by Mr Maroutsem, the Chamber fixed 
the value of the goods damagtd <S:c, <S:c. 

"We confess that we do not see a scintilla of 
proof tiat the Chamber of Commerce, to which 
the will of their parties, their owii choice, their 
own contract, (there could be no com^ ulbion.^ 
referred the matter in dispute, dele^'ated its 
trust to any one. Now. is it the fact ih:>t no va- 
luation took place ? Tlu re was ]Mr Larcher'a 
valuation, and Mr Dui^avci's valuation ; if they 
agreed, there could be, by the terms of policy, 
no reference to another party. They did * not 
agree, they made their, respectif e inventorie?, 
which, we find, were seen and compared 
by the Gentlemen appointed to Keport ; there 
is more : before Messrs "Wilson, Kicher and 
Galdemar were appointed, the two apprai- 
sers in question appeared ( lOih July ) boiuro 
the Chau.ber, were heard, and their estim- 
jition was exau)ineil,and it was after hearing thcin 
an<l cxau)ining their estimation t* at the special 
apprai^'-crs wt re appointed to report. 

The Report of the special a- praisers was cavil- 
led at, because it speaks of ihc principal goods. 
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So it docs ; but the gontlomen in qno&tion give 
their reasons for arriving ;it the conclusions which 
they came to ; they euii^fi^d tho Chamber that 
appointed them,ûad thoy «ntis^fy ut. The objectioQ 
that there was no va'.untiou ia certaiuly very far 
futchcdjXiand in our ju>igmeut, fails. 

TIi6 third point was that the parties were not 
heard. 

We find that tho appraisers were henrd ; we 
find a wri'teji notice given to the parties to at- 
tend before the Chamber of Commerce on the 
19th of July, when the special Committee of ap- 
praisers examined the goods ; they did so in the 
Bbop of Messrs. Fantoni and Bonorchis : we seo 
lîo request for a further hearing. If the parlies 
bad, in person, requested to be present at the 
several met- tings of the Chamber of Commerce 
and to be heard when the sole question was that 
of knowing whether the goods damaged were 
worth a certain sum of money or another certain 
sum, and the Chamber of Commerce had rejected 
tho application to hear either the parties or their 
mandatories, the question might have arisen whe- 
ther the parti^-s, upon ^uch a rfference as thi:',had a 
right to be present at a-l to the meeting!». But we 
have no proof of a special request, or of a refusal, 
whilst wo have proof* that notice was given to 
the parties to attend ; we have proof that the 
appraisers did attend, were heard, and their Re- 
port examined; we have pro(if to satisfy us that the 
ends of Justice have been substantially kept in 
view, atid we cannot allow vague statements to 
shake the force of what we £nd shown to our sa- 
tisfaction. 

It should be also observed that-, in reality, the 
Chamber of Commerce was not investfd by this 
reference with the duties of an umpire or "tiers 
arbitre," but rather with tho duties of a sole ar- 
bitrator, ngreed upon by the parties to decide 
with sovereign powers. 

The two other gentlemen who had to act first, 
are not arbitrntors, they are appraisers, they 
decide nothing ; if they agreed as to the value of 
goods, tho parties wero to be satisfied; if they did 
not a!>rce, their res^pective awards were not to be 
Bubmitted to an umpire, hut then a sole arbitra- 
tor was to come into the field and decide. 

On Ihe whole, then, we arc satisfied that tho 
])r.rtie8 have bound themselves by a le;;ul con- 
tract, that in execution of that contract they ap- 
pointed appraisers, and then, again, went before 
a body of geiitlemen chosen by themselves to de- 
cide on their special dilldrences, and that tiio de- 
cision which their own will it as made Compulso- 
ry upon them, ought not to bo disturbed. 

Tho D.'fendants have paid into Court th.e sura 
tht-y were found to be liable in ; the Piaintiiïï 
are entitled to take that sum out of theRe-istry, 
Eubject to the attachment» that may keep it 
there, and subject hIso to costs and to such dues 
as accrue to the Treasury. 

But wo find that the Defendants are, after 
such pa)meiit, fully discharged ; wo also find 
them entitled to their costs. 



SUPREME COURT 



Vente d'Iiimeuble, — . Contenance, — Ikter- 

PRETATION DU CONTJIAT, — APPEL d'UN JUGE- 
MENT DU Mastes. 

La vente d'une propriété suer iè re, sa)is indicaiion 
de contenance, comprend toutes les portions de 
terre qui composent cette j^^'opri/ie ; et plus 
spécialement^ lorsque cette propriété est désirjnée 
par un nom, tous les terrains qui sous ce nom 
formaient partie de la propriété lorsqâ'elle a été 
achetée par le vendeur^ sont compris dans la 
seconde vente faite par ce dernier. 



Sale op niMoTEABLE property, — Extent, — 
Interpretation of contract, — Appeal prom 

A JUDGMENT of TU£ MaSTER. 

Tlie sale of a Sujipr Estate without any mention 
as to its extent, includes all the plots of ground 
composing the said Estate ; and when the said 
estate is designated hy a name, all the plots of 
ground which under that name composed the lUS' 
tu te, when the vendor purcliased it, are considered 
as included in the second sale made by the latter. 



COUEBADON,— Appellant, 

versus 

DXJBOIS.-Eespondent, 

and 

WIDOW ARLANDA,— Appellant, 

versus 
DUBOIS.— Respondent, 



Before : 

His Honor tho Acting Chief Judoe, and 
His Houor Mr. Justice Arnaud. 



L. EOUILLARD 



C Of Counsel for Courba don. 

X Do. Do. Widow Arlanda. 
p. Victor, — Attorney for the same. 
E. Leclezio, — Of Counsel for Eespondent. 
E. Leclezio Sr. — Respondent s Attorney. 



20lh March 18 G7. 

Theso were two Appeals from a Decision of the 
Master, of tho 'Ith 1 cbruary 1 SG7, ordering that 
a certain plot of ground, of 25 acres, claimed 
by tho Ec* pondent be withdrawn irom tho sei- 
zure and memorandum of sale of tho Estate 



IG 



DECISIONS OP THE 



[18G7 



" Ch'mcncla^^* for tho reasons set fortli in the 
Decision now complaiued of. 

The interest of tlio two Appellants bcînpj ono 
and the aamo, the two appeals were consolidated, 
on the application of parties, on the calling of 
the caaso tor trial. 

Two points were taken before the Master : — 

lo. Vh ether in the sale to Arlanda, of the 
Estate " V Hermitage^* now known by the name 
of ** Claiiencia^ was included not only what 
might bo called ** V Hermitage,'^ proper, but a 
piece of ground of 25 acres in extent, situate at 
** Trois I'ots/* at some three or four miles from 

VHcruÂtagc*' i^rojiOT, and 
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2o. If so, prescription was set up by the Res- 
pondent, as to the piece of land. 

The I\ Taster held that this pince of ground was 
not included in the sale of Fabre and Denis 
Brousse do Gersigny to Arlanda. 

It was contended that the Master waa wrong 
in 80 adjudicating. 

In support of this proposition, the Appellants 
read the derd of sale from Aristide Eabre and 
Denis Brousse de Gersigny. wherein it is said 
that th' se parties * vendent à M. Arlanda, une 
'' habitation établie en sucrerie et connue sous 
" lo nom de '^ V Hermitage^' de la contenance de 
" arpens. 

'* Sont Rompris dans la présente vente &a., &a., 
" et généralement toutes les appartenances et 
'^ dépendances de la dite habitation, sans au- 
'' cune autre exception que le moulin à vapeur 
" &a. 

*• Messieurs Fabre et Brousse de Gersigny 
" sont propriétaires de la dite habitation pour 
•'s'en être rendus adjudicataires à la Barre 
" moyennant le pnx de jS73,000 sur la Folle 
*' Enchère poursurvie contre le sieur Aimé Duval. 

" La présente vente est faite aux charges or- 
" dinaires. et en outre, moyennant pareille 
'• somme do ^73,000. (Payable à Tordre.) 

» 

•• K. Arlanda déclare se mettre au lieu et 
*' place de MM. Fabre et de Gersigny vis à vis 
" des créanciers. 

" -MM. Fabre et de Gersigny s'obligent de 
•* mettre M, Arhuida immédiatement en jposses^ 
'* sion de Thabiration prtUentemfint vendue et do 
*' SCS appartenances et dépendances." 

The number of acres sold not being mention- 
ed in the Rale from Fnbre and Brousse do Ger- 
signy to Arlanda, reference had to bo made of 
necessity to the Cahier des chargea upon which 
the ven'lor^ to Arlanda purchased the Estate 
conveyed by them to the latter. 

The subjects set up for salo were : 

lo. Several portions of land united in ono and 
the same Estate, known by the name oïnicrmù 
iage. 



2o. Of another portion of land of 25 acres, 
situate at ** Trois Ilots," being part of and uni. 
ted to the p<»rtion8 of land above mentioned and 
hereinafter dobignatcd. 

Tho said portions (and not portion) belong to, 
&c. 

As the whole is, stands and extends without 
retention and reservation. 

Hence was it argued tho Eotato V Hennit arj6 
made up of the various portions of land described 
under Nos. 1 and 2, was tho subject purchased 
by Arlanda's vendors. 

In the sale to Arlanda th.e latter declares " so 
** mettre au lieu et piaco do MM. Fabre et do 
" Ger.signy, vis-à-vis des créanciers qui scrout 
"colloques à l'Ordre du prix de l'adjudication 
" faite aux dits sieurs Fabre et do Gersigny." 

The subject sold to Arlanda was ** une habi- 
•* tation erigéo en sucrerie et connue sous le 
" nom ào '* r Hermita je " et toutes les dé;}en- 
'* dances de la dite habitation, sans aucune autre 
*• exception que le moulin à vapeur cta. "do Cook" 
the guarantee of Maigret et Dhotman. 

The vendors made but this one single excep- 
tion as to tho mill ; are we not then entitled to 
infer that tlio subject conveyed to Arlanda waa 
the same subject as that purchased, at the Bar, 
with the whole of its component parts, including 
the portion of land of 25 acres ? 

Unless it be so, how could Arlanda bo said to 
be in lieu and stf^nd of his vendors as to tho 
creditors of ** V Hermitage '* whose rights extend- 
ed over tho whole Estate as sold at tho Bar. 

If tho vendors had ever intended to sol 
^* V Hermitage'' ^hom 0Î Û\Q piece of land of 25 
acres, they should have excluded it in terms as 
express as used in reference to Cook's mill. 

This they have not done ; any doubt as to tho 
intention of the vendors must bo construed 
against the latter in favor of the purchaser. 
Act. 1,1G2 C. C, 

The Judgment of tho Master was supported 
by E. Leclezio Jr., on the same grounds and for 
the same reasons as set forth by tho Master in 
his Judgment. 

JTJEGME^'T. 

The subject sold at the Bar and purchased hj 
Fabre and de Gersigny wore several portioiu 
of land comprised under I^os. 1 and 2 of tho 
•' Cahier des charges", admeasuring together 
about 775 acres. 

The lot No. 2, though three or four miles dis- 
tant from the mill is,neverthelc&s, a part and par- 
cel of and united with the other portion ÎCo. 1, 
into ono and the same Esc ate *' V Hermitage,** 

They wore not sold in several lots but in on 3 
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sii)glc lot ; and tlic several lots jointly realized 
tho sum ot §73,000. 

Such waa '* V Ilcnnilage " purchased by Pabro 
and do Gcrsigny. 

SiU'h must havo been '* V Ilcrmltco/c^^ by ihoin 
sold to and purchased by Arlauda. 

lo. Because tho sale to Arlanda has these 
words : ** La présent e vente," of what ? do la 
dite habitation ('* V Hermitage ") dont ils (Fa- 
bre et de G-eraigny) sont propriétaires pour s*en 
être rendus adjudicataires à Ja Barre, moyen- 
nant ,573,000. 

2ndly. Because of the stipulation that Arlanda 
should stand in lieu and stead of Fabre and 
de Gersigny quoad the creditors of the Estate 
whose rights rested on the portions of land com- 
prised under No. 1 aud the 25 acres, portion 
mentioned under No. 2. 

If he were to be liable to the creditors of 
the Estate, it could only be on the ground 
of his being in possession of the pledge of the 
creditors. 

Had Eabre and de Gersigny intended to de- 
part from such a necessary inference, express 
mention should huve been made of such intend- 
ed departure ; for it is not rational, nor is it 
reasonable to suppose that a landed Estate, ori- 
ginally composed of two parts, bhould fetch tho 
same price for one of its component parts ; such 
A thing may occur, no doubt, but we havo no 
sufTieient presumptions and still less evidence of 
its occuirencc in this case. 

Tho distance of three or four miles of No. 2 
from No. 1, referred to by the Master, is no 
greater obstacle to their union than a distance 
of three or four hundred yards between any two 
other portions of land of '" THermitago " ; their 
material and physical junction would be as impos- 
sible in the last as well as in the first case ; but 
not so of their intellectual or moral junction. 

All wo have to enquire into is : what did Eabre 
and dc Gersigny purchase at tho Bar? and 
what did they sell to Arlanda ? 

They purchased the pieces of land described 
under Nos. 1 tît 2 which together compovsed tho 
Estate r Hermitage, 

Tho :5a1e of V Hermitafje was the sale of the 
pieces of land Nos. 1 & 2 without which V Her- 
mitage could not Inive been said to havo been 
either sold or purchased. 

U Hermitage, minus one of its parts, is not 
r Her milage, but a part thereof, only. 

L* Hermitage having been sold to Arlanda, we 
infer that Arlanda acquired all the component 
parts of r Hermitage, viz : portions Nos. 1 & 2. 

Had the vendors intended otherwise, they 
should have taken care of expressing such their 
intention in unmistakable language. 

Tho piece of land No. 2 liaving, in our opinion, 



been conveyed to Arlanda by tlic friilo to hiui of 
VHcrmilagCt we necc8f*ari!y infer that J 'aire Iiad 
no rij^ht to convey to Gcrsij^ny the ])ortio)\ con- 
veyed by the latter to tho licspondent. 

This conclusion relieves ns from the nceesr^ity 
ofon(]uiring into tho merits of tho other parts 
of tho Masler*s Jtc.port. 

^Vo shall, ajul therefore do, allow the two Ap- 
peals, and quashing the Decision of the blaster, 
we order that the piece of land of 25 acres bo 
put for sale along with the other parts of I'Hcr^ 
mitage alias Clômencia E.state. 

Costs against Ecspondcnt. 



SIPUEME COUllT. 



Pkocukeur et Avocat Gexeiial, — Sox Sinri:- 
TUT, — MiNi.vrÈinj PuiiLic, — Akt. So du C.P.C, — 
Ordp.es en Coxseil du 20 Juillet 1831 ; G 
Novembre 1832 ; 23 Octobre 1851. Art. 12. 

Les pari uis ne pourront chnnjcr (!<' hjur dcjLnsf\ soit 
vcrhalô suit par écrit, m':) ne à titre dc con^vlta' 
Hun, h Fi'ocnrcur et Avocat Général, lûison Sub* 
stitnt» 



Procureur axd Advocate General, — Hls Sun- 

STITUTE, — lllGUT OE PRIVATE PRACTr>^E,~ ARj\ 

8G. C.C.P., — ** MiNiyTPiRt: Pi'BLie," — Orpeks in 
Council or 20Tn July ; Ova Novemrer 1832 ; 
23rwD OcTOREu 1851 ; Art. 12. 

Thô imrii.'s to a suit shall not he at lihcriij to Cti" 
iriist tlieir defense, either oral or hy writing, ecen 
hy ivay of advice, to the Procureur andj Advocate 
General or his tSahstitutc. 



IN THE MATTER OF : 



THE CEYLON COMPANY 



versus 



CORD OU AN. 



Before : 

His Honor the AoTiNfi Cjiief .Tudv;e, 
Tho Houovnblo jMr. Justice Colin and 
The Jlonorable Mr. Justice Arnaud. 



ny 



S. J. DouCiLAS, — ^Acting Procureur and Advo- 
cate General, and Senior 
Counsel lor Piaintiiïs. 

J. L. Colin, — Acting Substitute for t}ic 

Procureur and Advocate 
General, and Junior Coun- 
sel for'PIaintills. 

The Hon. V. NAZ.-^-Of Counsel for Defendant. 
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Judgment delivered by His Honor Mr. Justice 

L. Arnaud, 



lOlh May 1807. 

On !^^l^ Doui^las rising to make a motion in 
this ca.sc, Mr. Naz objected tliat the Procureur 
and Advocate General and hLs Substitute had 
not the right to a})pcar as advocates, for a private 
party, before tlic Court ; ho cited Art. 80 of the 
Code of Civil Procedure. 

The Actir.g Procureur and Advocate General 
and Mr. Jules Colin, acting a.s Substitute of Iho 
l*rocureur and Advocate General, both liavc 
'conicn<lcd in answer that Art. 80 of the Code of 
Civil Procedure in virtually if not cx]nv.ssly 
abro«^^'lted : ilwit tlio Order in Council of the 2Uth 
of July 18:31 ha.s niodilicd the functions of tlic 
Procureur and Advocate General before the 
Civil Courts of tlie Colony, so as to iniplj- the 
abrogation of that Ai-ticle. 

That the Order in Council of tlio 23rd of 
October 18.51, sanctioning Ordinance 2 of 1850, 
has modified not only the duties of the Procureur 
and Advocate General, but also the whole judicial 
system of the Colony, so as to have done away 
with the reasons which had called for the 
enactment of the article in question, on the 
strength of the maxim ccssarde rationo^ cessât 
i^'sa lex. That owing to these modifications tho 
functions of the Procureur and Advocate General 
arc assimilated to those of tho Attorney General 
in England. Both these ofhccrs Lave cited a 
Judgment of the Supremo Court, on tho samo 
point, in a case of Lang^ Fredand Sf Co. v. licid, 
Living ^' C'j., and they said that they held their 
commissions by temporary and provisional ar- 
rangement pending the absence of the Procureur 
and Advocate General, and claimed the benefit of 
a courbe established now for a certain number 
of years during which the Substitute Procureur 
and Advocate General, whose rii^hts and duties 
thc}^ claim to be indivisible with tho.se of tho 
licad of the otfice, has used tho right of talcing 
private practice. 

Art. 80 has not been repealed, and the question 
beturo the Court, to-day, is : has it or has it not 
been inii)]iedy abrogated by subsequent legisla- 
tive enactments which have modified the func- 
tions of tho Procureur and Advocate General as 
well as the judicial system of the Colony. 

Before ascertaining the exter.t of such modili- 
catiou, it is necessary to see what was the nature 
of the functions intrusted to the oflice now lield 
bv the actiuGf Procureur and Advocate General 
and his Substitute, previous to any modifying 
cnactnicnis, that is before the year Ibiil. 

TIic Procureur General held a situation very 
di fièrent froni that of the Attornev General in 
England ; he was the head of an institution which 
docs not exist in the mother country, that is tho 
*' ^îjnistcrc Public ;" its duties were to enforce 
tho execution of tho law in all matters, criminal 
and civil, conceniing]iUi)lic order, and to prott^ct 
tho riglils of Governnient, the righ.ts of parties 
unable to protect tliemselves, sitch as minors; and 



lastly to give conclusions for the assistance of 
Courts of law. 

In order to value the character of that oflice, 
wc mu.^t fully understand tJie peculiar nature of 
tho .system of our laws. One must remember 
tliat in a nund)er of cases the Courts are called 
upon to adjudicate in a definitive manner on tlio 
rights of minons, of women, of parties incapaci- 
tated who may not havo their rights under the 
protection of trustees, trusteeship being forbid- 
den, and also that tho Court is bound to give ju- 
dicial validity to a number of proceedings pecu- 
liar to our system, .such as licitations, partitions- 
" ordres," envois en possession," in which tlio 
most efhx-iive,too often tlie only i)roteclion afford- 
ed to parties unable to defend themsclvfis rests 
in the inl erven tion of ilio " -Ministère Public," an 
intervention the most important of tlie (hitics of 
such ollice, the importance of wbich is sjiecialiy 
relative to our system of laws, but wi{ho>it \s-hu-]i 
the rights of many would be j)laccd in jeop.anly, 
unless tlie body of our civil law was .seriously 
modified. 



The functions of " ^linistèro Public " were ful- 
filled in our Colony by tho Procureur General, 
the "Procureur du Roi " and his Substitutes. It 
' is only necessary, for the intelligence of the mat- 
ter under consideration, to refer to .such of these 
duties which were performed by those officers 
before the Civil Courts of the Island. In civil 
cases between parties of age and masters of their 
owTi rights, they were expected tp give their 
conclusions, but that was not a legal necessity ; 
whilst in cases where persons incapacitated by 
law or where public order was concerned, tho 
proceeding.s were to bo communicated, " sous 
peine do nullité," to tho "Ministère Public," and 
no Judgment was valid until after he had been 
heard in tho matter. 

In 18'Jl, an ofîiccr was appointed with the title 
of Advocate General; (a title which in our system 
belongs to oflicers whose special oilice is io jicr- 
fonntho duties of the "Ministère Public" before 
the highest Civil Courts.) That olllcer, Mr. 
Cooper,was appointed on the footing of an Attor- 
ney General in England, he was made Counsel for 
the Crown, called to the Council of Government 
(10th October 1831) but was sjwciallt/ irrcdialcd 
l}/ ///.< coujuissiort from fnljillhifj the functions of 
''M'i.ilsilrG FuUicr 

Subsequently an order in Council of tho 18ih 
April 18i>l was promulgated, which purj)0rts to 
modify tho judicial system of the Island, and (;on- 
tains a pro^-iso respecting the oflice of the l-*ro- 
cureur General ; it runs thus : " and it is further 
ordered that in all civil cfises depending from 
the said " Cour d'Appel " or the said " Tribu- 
nal do première instance " the Procureur Gene- 
ral of »tlie Island or his Substitules are and shall 
be relieved from the duty heretofore incumbent 
on them of making tlieir conclusions for Oik v^- 
sistanca of the said trily}uds. 

Mr. Acting Procureur and Advocate General 
construes this provision into an abrogation of ilie 
laws that make it discretionary, as well as iliu.-e 
that make it imperative upon tho " Ministère 
Public " to give conclusions ; according to his 



[18G7 



1SG7] 



COUllTS OP MAUillTIUS. 



19 



fs^V::»r.co of 



îar i.ntîire of 

s r.re called 
\2\\v :ix t]iô 
k? ;"Cwj".aci- 
} j: x-r the 

[:> ^'ivo ju- 

l!v(.- rests 
h: lie," an 
:c w:;:ies of 
is >;o«"'ia;Iy 

* ■*. *■ ' 



v.crc'ful- 

: C'.^niral, 

>'i '^ri'i.. It 
•f • ■•.,) ■•^ if_ 

. In oivil 

:.:-.>:îj; 
r.:-.: .d by 
t:.:', the 
'■■'., '• st)U.s 

■J.--, MiCt 

Î-. Icca 



.. ir.'sO 
T .r- 



4 
'4 



; . I . re 



-. i..>r 

■k'f. 
s of 



1 • • " 



to 






1 . 



.J 



view, ilic '•Miuislci'C Public," from tbat <Lrnc,b;LS 
CxM-^chI to bo an integral part of tbo Court, bis 
duiies aiul pvivilo:;cs bavc been cunsiJcrably ro- 
ducctl, hence, lie says that with tlio duties have 
<bsnpj)oareil Ibo liabilities of Art. 80 of tho Code 
of Civil proccdaro. 

I caunot agree with bim : it must be o])scrvcd 
tbat tlie provision contained no abrogation whac- 
cver, it simply tenders a relief of certain duties 
to a public olUcer ; a rcUof of wliicli that ofiicer 
might or might not take advantage, so tbat, ii* 
tiio abrogation of Art 8G is drawn ns an info- 
rence from sucb robef, such abrogation would 
bo but conditionnai and dependant upon tho dis- 
cretion of a public ollicer. And it luxs so liap- 
pened, in point of fact, that this relief was not 
accepted aud the provision was not carried into 
execution; for, wo find in the minutes of both tbc 

'late Court of Appeal and of the Tribunal of First 
Instance that the Ministore Public have been iu 
attendance and gave their conclusions after tho 
promulgation of the Order in Council, in tho same 
manner as before, and this state of things Las 
lasted until tho Order in Council of 1851. More- 
over nothing justifies tho assumption that iu the 
new organisation the Procureur General ceased 
to be an integral part of the Court. Tho very 
re verso is all alono* written in tho Proclamation 
which accompanied the jîubîication of tho 
Royal Instructions and of the Order in Coun- 

,cil ; it provides : Art. 1. " Tho Court of Appeal 
of the Island of Mauritius shall be composed as 
follows : 

H. H. Edw. Blackburn, Chief Judge, first Pre- 
sident. 
J. M. !M. Virieax, Esqre, Vice-President. 
Edw. Ilémono, Assistant Judge. 
Prosper d'Epinay, King's Procureur General. 

(Proclamation of the oOth August 1821.) 

It is clear that from the very tenor of tho Or- 
der in Council it was never meant to operate as 
argued by !Mr. Douglas ; it purports, in terms 
to relieve the Procure tu* General, only of the obli- 
gation of giving such conclusions that were ne- 
cessary for the assistance of the Court, but it says 
not a word of sucli conclusions which are no more 
formal, no more for the assi.stanco of the Court, 
but which are given for the defence of parties un- 
protected which are essential for the validity of 
proceedings, which are provided " à peine do 
nullitti " aud are provided in a number of sepa- 
rate and distinct articles, tho subrogation of 
which would have to be implied in ti:c' name way 
from the same very weak proviso. Thi.s I do )iot 
ft(ln\if. I am supported in my o])ini()n by the 
subsequent enactjiicnt proceeding iVoni iho same» 
source. 

Tho next Order in Council, in point of date, is 
one of the Gth of Novoniljcr 18o2. Tho Court 
of Appeal had ruled ** ex oQicio '* that tlio func- 
tions of A<lvocaic General, were inconsistent 
Vtith those of Procureur General, and in ordijr to 
reconcile such inconsistency, a spi.'oial proviso 
was inserted in that Order in Council wliieh pnr- 
I'orts to abrogate tho '* Ministorc Public " in 
those ca^es in which Ûiq Procureur General 
would Jiave to fulfil functions incompatible with 



those of the Advocate Genernl, and rescrvincr at 
the same time to the Court puwer in such (:a>c8 
where tliey should think it necessary to a^k for 
the appointment of an oillcer to fiillil tho func- 
tions of " Ministère Puljlic ". The nccoft^ary 
inference from tliis provision clearly contradicts 
the assumption that the Order in-Councilof Ib^il 
liad done away with the duties of the ''MinLstero 
Public." 

Such wa.s the state of the law on the subject:, 
when the Order in Council of 1851 was promul- 
gated. Art. 12 abrogates the functions of i];o 
*' Ministère Public " in certain cases and muiu- 
talns it in others. 

Prom a comparison with Art. 83 of tho 
Code of Civil Procedure, one mav ascertain witii 
a certain degree of accuracy the exLcnt of tho 
moditications introduced by that last provision. 
The " Ministère Public " retains its functions 
in any cases where the Crown and Kevcnue are 
concerned and in any matter connected with tho 
Civil Status of any person, any divorce, guar- 
dianship of any minor or interdicted person, that 
is, in all those cases in which the intervention of 
tho Procureur General is essentially required 
consistently with tho economy of our laws, and 
it is dispensed with in those cases in whicîi it was 
required, according to tho worfls of the Order ia 
Council, for the assistance of tho Court. 

From the consideration of these several Orders 
in Council. I am of opinion that they have intro- 
duced modifications into the functions of tho 
Procureur General, in as much as they have re- 
lieved him of certain duties which ai)pear to 
have become inconsistent with the amended Con- 
stitution of our Courts of Law, but that, at tho 
same time, it has retained its essential characte- 
ristics, its principal and primaiy duties, and that 
no alteration of art. 8o can be inferred from those 
modifications. 

The next question I have to consider is whe- 
ther the provisions of the Code of CiWl Proce- 
dure have been abrogated or modified, in their 
application, by usage or practice of tlio Court. In 
order to ascertain how far usage and practice 
can weigh in such matter, I must review the tact.*', 
which can be ascertained, from the very unsa- 
tisfactory state of the archives of our Court. 

With rcu'ard to the office of the Procureur and 
Advocate General, I see that in 18ol and when 
Mr Jérémic brought his commission before tho 
Court, for registration, the Judges of Appeal took 
fn'opriu htoUt, an objection to tho legality oi^ that 
commission which united the funciions of Pro- 
cureur and Ad vocale General and suspended the 
registration of such comnn'sslon, and that when 
in 18oG the ollicer fulfilling those functions ' 
claimed to practice as an Advocate, an objection 
was taken by one of the practitioners before the 
Court and tiie Court ruled that from thechauL'ca 
in our system which had given this Court tno 
powers of the Queen's ]>oncli, ihey inferred tlio 
abrogation of art. So ; with that ojjinion, it is my 
misfortune that I cannot agree, for the reasons 
I have already given. 

. I cannot sec anything which could be construed 
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into a modification, by law or by usage, of Art. 
86, as far as iho Prooureor Qenenl is ooncer^od. 

Bat tho oaso is difforeat with regard to tlie 
Substitntc Procorear Oeaeral. I see in the Bo- 
cords of the Court that in 1828t thai is prior to 
anj Order in Council or. law tonching onr judi- 
cial Bjstcm, Mr Felix Fadhnile is appointed to act 
as second Substitute of the "Apocurear Qé* 
néral da Hoi, et sans crtc^ poor raison de ce 
service éventuel le dit M. Félix Fadhaile soit 
cmpecli6 de suivre sa profession d'Avocat." I 
8C0 that at a public sitting, on the motion of the 
Ministère Public, the Proclamation appointing 
Mr. Fadhuilo and hia Commission, both contain- 
ing the po\vcr to practice, are read, and the Com- 
mission is ordered to be registered by the Court. 
I must assume, when the record states that both 
Proclamation and Commission were read in 
Court tliat tho Judges then, in ordering such 
Conimissiou to bo registered gave their sanction 
to wliat was on tho face of those documents. — I 
am not ponnitted to assume that they may not 
have deemed it their duty to raise an objection, 
when I saw from the same records that when 
two years afterwards they considered that tho 
Commission of the Procureur General was incon- 
sistent with law, they i*aised tho objection " ex- 
oJJicLO " and refused to register it until compelled 
according to law. 

I cannot but see there a modification in prac- 
. tice of the strict letter to tho law. What is the 
reason of such modification ? We have no moans 
of ascertaining with any thing like certainty .Whe- 
ther tlio Judges then claimed a certain discretion 
over such questions ? whether they yielded to ne- 
cessity ? the latter surmise is quite possible,coDsi- 
dering that the appointment takes place at a 
time when the number of practitioners was very 
limited and when the duties of the profession 
were performed by the same parties who acted 
both as attomies and advocates, a state of things 
which brought up men who are tho pride of our 
small colony and our Bar, but which has ne- 
cessarily modified the strict application of per- 
sonal and legal qualifications. This was the time 
when Judges have been appointed not only from 
attorneys practising before the Court, but even 
from persons who did not belong to either of tho 
two branches of tho legal profession. 

It must also bo remarked tliat, in thoso times, 
the functions of tho " Ministoro Public," before 
the Court of First Instance were fulfilled by the 
Substitute Procureur General, for the more im- 
portant cases, and by a Police officer for smaller 
cases called Police cases. 

Whatever mnv have been the reasons of Go- 
vcnimeiit and of the Court, there, it is a .stub- 
born fact standing on record, that one of tho 
Substitutes of the Procureur General was tem- 
porarily allowed private practice by Government, 
witli tho implied concurrence of tho Court, and 
without any objection from any quarter. 

From that time and for a long sj>ace of time, there 
is nothing- on record touchin;^ the question, until 
18'''»3. Mr. Williams who was Substitute, in tho 
meanwhile, always claimed the right to practice. 
(Though he seldom appeared for parties.) — ^At 



that period, Mr, Douglas, on being appointed first 
Substitute of the Procureur and Advocate Gene- 
ral, claimod and exorcised tho right of private 
praotioe without any objection. After him two 
eminent members of our Bar successively ful- 
filled ilie same functions with the same privi- 
logée» ma in point of fact, within tho last thirty 
eight jaars, tour distinct persons have fulfilled 
the Ibmtions of Substitute Procureur General, 
and hare praetiaed, as Advocates, at the same 
timei without any objection having been 



It is not in my poifer to close my eyes to 
those fiusts and to a state of things which has 
existed within the precincts of this Court and on 
which parties may nare been induced to acquire 
certain vested rights, and I could not feel justi- 
fied in coming to the conclusion that Govern- 
ment and the Judges, in 1828 and afterwards, 
and that the gentlemen who had used the privi» 
lege of private practice have simply violated the 
law. 

This opinion implies the conclusion that a 
written law can be modified by a contrary usage, 
and I am aware that the more recent commenta- 
tors on tho Code Civil have expressed an adverse 
opinion on the subject, but it is to bo observed 
that they base their oi>inion principally upon tho 
actual constitution of a country which, to us, is 
a foreign country, whilst other ^vl*iters like Meil- 
LiN (verbo appel), Duhantox (Vol. 1, No. 10*J) 
and Troploxg, hold a diircrent view of the ques- 
tion, and I am of opinion, in this matter, that 
where it stands proved to me that within a 
period exceeding the length of time required in 
our law for the prescription loti'/l ivéuiynifi, (on 
several occasions the oiiioer fuUillinf;^ the func- 
tions of Substitute Procureur General has bccu 
allowed temporai*ily to practice as an Advocate) 
that such a state of thin^j^s originatinfj from the 
Executive with thciiTfplied sanction of tho Court 
and without any recorded objection, j)resents tho 
character of a state of things accepted by univer- 
sal consent and for a time sutiicient to make it 
a usage, which has modified, to tho extent of such 
usage* the letter of Art. SG. 

It has been said at the Bar that such rights, if 
admitted to have been acquired by the »Substi- 
tuto of the Procureur General, must inner to 
tho benefit of the latter, by reason of tho indivi- 
sibility of their functions. 

Such argument cannot bo entertained for one 
moment. 

The doctrine of indivisibility of the " 2*Linia- 
lore Public " is written no where in our laws ; 
it is founded in France, partly on custom and ex- 
pediency, and partly inferred from Art. 7 & 47 ol' 
the Law of the 20th April 1810, creating the ju- 
dicial organization of that country, and whicli 
hjis never been promulgated here. But even tlurc 
the principle of indivisibility has been npheld to 
this extent, that one member of the " Ministi-rc 
Public" having taken a stop in any case, could be 
replaced in the course of the case by any orlicL* 
member of tho " ^Minihtc- re Public," but I have 
seen it nowhere contended that besides tlic com- 
mon ftmctions exercised by members of tliat boJj 
they could not possess distinct rights and liavo 
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to perform dificrcnt duties. The contrary ap- 
pears in tlio very law from which, in Fi*anco, the 
principle of indivisibility is drawn ; from it I see 
that befoit) the inferior Courts the functions of 
the "Ministère Public'* are fulfilled by the Mayor 
and Deputy-Mayor of the locality in which tho 
Court is situated, that is by persons having very 
different duties to perform. I am therefore clearly 
of opinion that tho Procureur General and his 
Substitutes may legally have rights and duties 
different over and above the functions which 
they mav have to fulfil in common as members 
of the " Ministère PubUc." 

On the whole, the question being whether tho 
acting Procureur and Advocate General and his 
Substitute can consistently with the law of tho 
land, as it at present stands, take advantage of 
the tempoi'ary arrangement by which they claim 
the right to practice for private partias, I am of 
opinion that tho acting Procureur General has 
not such right, but that with regard to his Subs- 
titute I do not feel justified in mterfenng with 
any such arrangement. 



Thk Hon. O. Colin then delivered his Judg- 
ment. He apologized for not having written it, 
but explained that he had been prevented from 
doing so on account of a recent illness. He deve- 
lopped tho reasons for his opinion which were that 
Art. S6 of the Code of Civil Procedure must bo 
followed in its entirety. There was a distinction 
to be made between practice and custom. The 
practice of the Court was, in fact, the law of tho 
Court ; but that rule only applies to questions 
of procedure and matters in which there was no 
written law. Even admitting that usage could 
abolish a written law, it cannot be said that 
there has been, in Mauritius, a regulated and 
fstablished custom authorizing the Substitute 
Procureur General to appear for private parties. 

If the Hon. Mb. Douolas did so, his predeces- 
sors abstained from doinc; so. At all events, tho 
law of the Colony, in his opinion, could abolish 
a written enactment. Por these reasons, he 
could not adopt the restriction of his brother 
Aenaud ; he, therefore, considered both the Pro- 
cureur General and his Substitute were debar- 
red from private practice. He never felt him- 
self in a more |)ainful position. He would havo 
been glad to havo avoided taking any share in 
the- Judgment ; but being specially called upon, 
he was bound to interpret accorditig to his 
conscience and his conviction, tho meaniug of a 
distinciion and unrepealed provision of the 
Code. 



Judgment delivered by His Honor Mr. Justice 

N. 6. Bestel. 



On The IIonobaule the actiko Procubeuu 
AND Advocatk Gexeiial moving, in tho case of 
the Ceylon Cotiipany Limited v. Gordouan, for a 
Rule calling upon the latter to shew cause ; 

The Honohablb V. Naz disputed the right 



of the'Acting Proccreur General and Sulsti- 
TUTE to appear before the Court, but for the 
Crown ; Hon. V. Naz contended that tho of- 
ficial character of tho Procureur General and 
Substitute precluded them from private prac- 
tice, which was inconsistent : 

lo. With the dignity of their Office. 

2o. With the letter and spirit of Arts. 83 and 
86 •* Code Procedure Civile " still in force. 

Those two propositions were very ably and 
fully devclopped bv tho Honorable Naz ; and 
were met by the following answers from the Of- 
ficers of tho " Ministcre Public." 

lo. The changes undergone by tho Institution 
of the "Ministère Public," from tho Orders in 
Council of 1S31 aud ISôl, have dono away with 
the reasons which originally prevented the mem- 
bers of the Parquet from taking tho defence of 
privoto parties. 

2o. The Procureur General, now, forms no 
component part of the Supreme Court and is 
now divested of that Magistrature which was 
one if not the sole reason for their exclusion 
from private practice. . 

3o. Res judicata on this point. In tho cahc of 
Reid Irving aiid Company v Lang, Frceland and 
Covipant/, argued before the three Judges then 
on the Bench, the right to private practice on 
the part of Mr. Douglas, then as now, acting 
Procureur AND Advocate General, was dis- 
puted by Hewetson whose objection was, how- 
ever, overruled by tho three Judges unanimous- 
ly, on the Ist February 1856. 

4o. Since that time Mr. Douglas was gone on 
Acting as Counsel for private parties, with the 
concurrenco'of the Bar, and to the knowledge 
of the Court. 

The point upon which I am called to express 
my opinion has already incidentally come under 
the consideration of the Supreme Court, on the 
1st February 185G, on the trial of the case of 
Reid h'ving éf Co, v Lang Fred and Sf Co, 

In that case, Hewetson, tho attorney of Lang 
Fi*ccîuml ^* Co.y said : 

Mr. Douglas, Procureur General, hns no j^^r- 
sona standi to argue against me, as being Procu-. 
REUR General. Ho quoted Art. SG, C. P. C. 
and maintained that tho j^ractice of the Court 
cannot change tho laws. 

The various arguments urged by tho Hon. V. 
Naz in support of his objection against the right 
of the Acting Procureur and Advocate Gene- 
ral and Substitute, were summarily urged, at 
tho time, by Hewetson. 

Reference was then as latterly made to tho 
provisions of the Art. 83 of the Civil Code of 
Procedure, to the Orders in Council of 1831 & 
1852. 
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The inferences drawn from these several legal 
enactments were stated to the three Judges then 
on the Bench, who, after hearing the then and 
now Adyocatk P. Q-. unanimoualy overruled the 
objection, whereupon Douglas was hoard. 

Were the Judges* riuht in bo a'î judical ing on 
the objections taken ? If not how iar can their 
unanimous ruling be binding on the Supreme 
Court of the present day. 

To ascertain the first of these two propositions 
let us refer to an earlier period ; I find an Order 
.in Council of the 13th Apiil 1831, ordering inter 
alia •* that in civil cases depending before the 
" said ** Cour d'Appel '* orxhe said *• Tribunal 
" do Première Instance." the Procureur Gene* 
.'' ral of the Island or his Substitutes arc and shall 
" he relieved from the duty heretofore incumbent 
** on them of making thoir conclusions for the 
" assistance of the suid Tribunals." 

I, subsequently, find in 1832, a Proclamation 
of His Excellency the then Governor, appointing 
Mr. John Jéreraio, Procureur and Advocate Ge- 
neral, which Proclamation gave rise to the fol- 
lowing Judgment of the then Supreme Court. 

On the 14th July 1882, at an extraordinary 
sitting of the Supreme Court composed as fol- 
lows : 

Son Honneur Ed. B. Blackburn, Chef Juge et 
Premier Président; M. Virieux, Vice- Président ; 
et Me Bestel, avocat, appelé pour compléter la 
Cour, comme le plus ancien avocat sur le tableau, 
non empêché ; Me Adrien d'Epinay, Avoué, ap- 
pelé au Banc du Ministère Public : 

Le Ministère Public a requis la lecture par le 
■ Grt ffier, d*unc Proclamation de Son Excellence 
le Gouverneur, sous la date du 8 Juin dernier, 
portant nomination de Monsieur John Joremie 
aux offices de Procureur Général et d'Avocat 
Général. 

Après lecture de la dite Proclamation, le Mi« 
nistère Public a requis qu'il plaise à la Cour, 
vu <&a.... 

Et considérant que les lettres qui nomment 
Monsieur John Jcrémie Procureur près les 
Tribunaux de la Colonie, lui donnent en même 
temp^ le titre et lo revotent des fonctions 
d'Avocat Général, 

Qu'il y a incompatibilité, aux termes des lois 
de la Colonie, entre ces deux fonctions, ce qui 
donne lieu à l'application de l'Art. 10 de l'Or* 
donnauco du Eoi, du 30 Septembre 17G6. 

Dire qu'il sera sursis à rcnrégistremont des 
lettres qui nomment M. J. Jérémio aux fonc- 
tions cumulées d'Avocat Général et do Procu- 
reur Général. 

Ouï lo Ministère Public et après en avoir dé- 
libéré : 

Vu l'article 83 du C. P. C. 

Vu l'article 480 du même Code No. S, 

Vu l'article 86 du mémo Code, 



Vu lariicle 10 de l'Ordro du Iloi, du 30 Sep. 
tembro 1700, 

Vu la Proclamation do Son lîxccllcnco le Gou- 
verneur, en dato du 8 Juin dernier, par laquelle 
John Jérémio est nommé Procureur Général et 
Avocat Général do Sa Majesté, en cctlo Colonie 
et dépendances. 

Attendu qu'il n'a pas été dérofjé aux susdits 
Articles du Code de Procédure Civile, 

Attendu dès lors, qu'il résulte incompatibilité 

entre les fonctions du Procureur Général et 

celle d'Avocat- Général, qu'il est du devoir impé- 

*rieux de la Cour de signaler respectueusement à 

l'Autorité ^Supérieure. 

Attendu que le moyen légal d'y parvenir est 
indiqué part l'Art. 10 do l'Ordonnance l^oyale 
déjà citée, 

» 

Par ces motifs, la Cour surscoit à l'enregibtre- 
ment de la Proclamation dont s'agit en ce qu'ello 
cumule les fonctions de Procureur- Général et 
d'Avocat-Général. 

Ordonne qu'Expédition du présent Arret sera 
transmis à Son Excellence lo Gouverneur, pour 
son approbation. 

On the 16th July 1832, follows another Judg- 
ment of the Court, composed of the same mem- 
bers as above : 

Vu la minute de Son Excellence lo Gouver- 
neur, en date de co jour, par laquelle après avoir 
pris communication de l'Arrêt de la Cour rendu 
le 14 du courant, à elle transmis pour son appro- 
bation, elle déclare n'être pas d'avis qu'il soit 
sursis à l'enregistrement do la Proclamation du 
8 Juin dernier, 

Attendu que le dit Arrêt de la Cour, du 11» 
de ce mois, ne pouvait aux termes de l'Article 
10 de l'Ordonnance du lloi, du 30 Septembre 
1766, en co qui concerne la surséance qu'il pro- 
nonce, recevoir son complément qu'autant que 
cette mesure auri^it obtenu l'approbation do 
Son Excellence ; 

Attendu qu'aux termes de la Minute dont 
s'agit, l'approbation nécessaire n'a pas été accor- 
dée ] 

Par ces motifs la Cour ordonne l'cnregistre- 
ment do la Proclamation du 8 Juin dernier. 

Ordonne la Cour que par un arrêté particu- 
lier, il sera, aux termes do l'art. 9 de la dite 
Ordonnance, fait à sa Majesté de respectueuses 
remontrances sur l'incompatibilité des foDctions 
cumulées de Procureur-Général et d'Avocat 
Général confiées à Monsieur Jérémie. 

In compliance with the last paragraph ot the 
above Judgment, and on the same day, 16th 
July 1832, it was thus ordered by the Court : 

La Cour arrête qu'il sera, par M. Viricux 
nommé commissaire à cet côet, préparé do res- 
pectueuses remontrances a sa Majesté, sur l'in- 
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compatibilité des fonctions do Procareur-Géiié- 
ral ot d'Avocat- General cumulées sur la memo 

Scraonno ; on 6trc par lui fait rapport à la Cour 
ana huitaine, pour co fait ôtre statué ainsi qu'il 
appartiendra. 

. These remonstrances wero not drafted nor 
submitted to tho Court for reasons which it is 
needless now to mention, 

But the existence of tho Order in Council of 
tho Gth November 1S31, read and registered in 
Court, on tho 22nd March 1833, clearly shews 
that Her Majesty's Home Government had been 
made acquainted with the Judgment declaring tho 
incompatibility of the joint functions of Procu- 
rcur-General and Advocate-Gonoral in tho per- 
son of one and the same officer. 

After reciting the Clause of the Order in 
Council relieving the Procureur-Général and his 
Substitute from giving their conclusions, the 
Order in Council of the Gth' November 1832, 
continues in these terms : " Attendu quo des 
doutes se sont manifestes, malgré les disposi- 
tions prescrites par TOrdre en Conseil, quant 
à co que le Procureur- Général de sa Majesté pou- 
vait légalement réunir à cette charge colle d'A- 
vocat Général de Sa Majesté, pour la dite Ile -, 

Attendu que les fonctions du Ministère Pu- 
blic dont le Procureur- Général est le Chef, sont 
incompatibles, suivant Tallégation, avec celles 
d'Avocat- Général ; 

Maintenant, pour dissiper ces moines doutes, 
il est par lo présent ordonîié et déclaré quo 
dans tous les cas où lo Procureur-Général, 
par ses fonctions, suivant les lois en vi- 
gueur, aurait à remplir des fonctions incompa- 
tiblcs avec celles qu'il aurait comme Avocat- 
Général, alors, dans ce cas, le Procureur-Géné- 
ral sera, et il est par le présent relevé de l'obli- 
gation de conclure ; ot en tant qu'il s'agit des 
dites fonctions, roffice et les devoirs du Minis- 
tère Public sont, par le présent abolis, et toutes 
lois on vigueur ou supposées être en vigueur 
qui exigent rintcrvcntion du Ministère Public 
dans IcU cas, sous peine do nullité, sont par ce 
présent, abri>L,'éoH Pourvu, néan- 
moins, quo, Hi dans aucun cas il paraissait aux 
Jii^es dos dits tribunaux que rintcrvcntion du 
Ministère- rublic;, en toute cause, matière ou 
chose pendante devant eux, est essentielle à 
l'exécution do la loi et à l'administration do la 
Justice,et que compatiblement avec la due exécu- 
tion de sa charge comme Avocat-Général, le Pro- 
cureur-Général en exercice no peut en tel cas, 
remplir ses fonctions comme chef du Ministère 

Public, il sera loisible au Gouverneur 

et il est, par ce présent, autorise h nommer, sur 
la représentation des dits Juges, une personne 
capable pour agir, dans les dits cas, commo Pro- 
cureur Général, lesquel remplira, dans ces occa- 
sions spéciales, les fonctions attribuées au dit 
Procureur Général commo .Officier principal du 
Ministère Public. 

Tlie object of this Order in Council was evi- 
dently to remedy the evil which might arise from 
the apprehended conflict pointed out by the 
Court, between the duties of Procureur and Ad- 



vocate-General, entrusted to ono and the same 
officer. 

To this end, the Order in Council first relieved 
the Procureur General and his Substitutes from 
giving his or their conclusions, and repealed tho 
law which made it imperative upon him and 
them to give such conclusions, reserving, second- 
ly, at the same time, to tho Judges, in the cases 
pointed out by tho Order in Council, tho power 
of calling upon the Executive for the appoint- 
ment of a Procureur General, in such excep- 
tional cases of conflict. 

But except in the cases of incompatibility in 
the duties ot Procureur General and Advocate 
General, the general law of the land continued 
what and such as it was before tho relief afforded 
the Procureur General from giving his conclu- 
sions ; unless that relief be so construed as ne- 
cessarily drawing after it the abolition of tho 
other duties of the **Ministère Public" as specified 
in Art. 83 and 86 of the C. P. C. and Article 12 
of the Order in Council of 22nd October 1851. 

Such is, in fact, tho construction contended 
for by the Honorable Advocate PKOcuuiiUE 
Genehal and Suustitute, on the relief allordcd 
the Ministère Public, by the Order in Council of 
1831 and 1852 ; tho Order in Council of 1831 
relieving the Ministère Public from tho necessity 
of giving his conclusions for the information of 
the Court ; 

The Order in Council of 1852. the present 
Charter of Justice, Art. 12, repeals the same en- 
actments in a somewhat différent language : 

" The office and functions of the Ministère 
Public are abolished as far as the' attendance of 
the Procureur General or his Substitute at tho 
sitting of the Supreme Court is, by tho existing 
law, required, on pain of nullity. 

But is tho Ministère Public, for ever, in all 
cases, relieved from such attendance ? No ! for, 
adds, tho second part of the same Article : " Ex- 
cept in any causes where the Crown or the 
Public Uevenuo is concerned, and in any mat- 
ter connected with the Civil Status of any 
person, any divorce, guardianship of any minor 
or interdicted person or in which the Procureur 
General may, under the existing law, intervene 
as a party." 

Let us, now, look at the Articles of the Code 
OF Civil Procedure. — Art. 83. Seront commu- 
niquées au Procureur du Roi, les causes suivan- 
tes : 



Art. 83. C. C. P. 

lo. Celles qui con- 
cernent l'ordre public, 
l'Etat, le domaine. 

2o. Celles qui con- 
cernent l'ctat des per- 
sonnes et les tutelles. 

6o. Les causes des 
femmes non autorisées 
par leurs maris, lors- 
qu'il s'agit de leur dot, 



Order in Council.of 1852 

Art. 12. Except in 
any causes whcro the 
Crown or the Public 
Revenue is concerned. 

And in any matter 
connected with the Ci- 
vil Status of any per- 
son, any divorce, guar- 
dianship of any minor 
' or interdicted person, 
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or in which the Procu- 
reurGeneral inay,undor 
tho existing law, iuter* 
vene, tho Procureur 
General Bhall continue 
to be vested with a su- 
perintcndauce over all 
ministerial officer (such 
as Attornies , Ushers, 
<S:c ) and in like manner 
over Barristers and Ad- 
vocates. (6eo Ord. 9 of 
1855.) 



et qu'elles sont mariées, 
sous le régime dotal ; 
les causes des mineurs 
et giS né raie ment toutes 
cclics où Tune des par- 
ties est défendue par 
un Curateur. 

7o. Les causes con- 
cernant ou intcrest^ant 
les personnes présu- 
mées absentes. 

Le Procureur du 
Roi pourra, néanmoins, 
prendre communication 
de toutes les autres cau- 
ses dans lesquelles il 
croira son ministère né- 
cessaire ; le Tribunal 
pourra môme l'ordon- 
ner d*ofHce. 

The two texts of law so placed in juxta posi- 
tion to each other, shew this important fact, the- 
abolilion of the oQice nnd fuuctions of the ''Mi- 
nistère Public," ia so far as the attendance of 
the Procureur General or his Substitute at the 
bittii.g of the Supremo Court, is, by the existing 
law» required on pain of nullity, has not relieved 
the *' Ministère Public" from the duties imposed 
on him by Art. 83 of the C. (\ P. and by Art. 12 
of ihe Order in Council of 1852, in the numerous 
cnsis referred to by the Order in Council, nor 
aboli:s!ied the prohibitions of Art, 86. 

It is evident that the Procureur General or 
Substitute could not, consistently with the legal 
discharge of the duties of their office, take up a 
private brief in the caves in which their official 
, presence in Court is required by Art. 12 of the 
Ordor ia Council of 1852, nor would it be safe for 
them to do so, ris cases might arise in Court dis- 
closing a state of matters or things which might 
renrier imperative the intervention of the '^Minis- 
tère Public." 

Further, what has the abolition of the law, in 
80 far ouly as the conclurions of the ** Ministère 
Public *' or liis Substitutes, on pain of nullity, is 
<;oncerned, to do with the right of private practice 
claimed by the Acting Procureur General and 
Substitute, whether under the Orders in Coun- 
cil of 1831, or 1852, jointly or severally. 

That relief is afforded to the public officer hold- 
ing the two-fold appointment of Procureur and 
Advocate General or bis Substitute, as a remedy 
to an apprehended conflict between the duties to 
be performed by one and the same officer. What 
right hHS that public officer to extend to his pri- 
vate purpoi^es and ends an enactment made for 
the public officer only ? Such an extension cannot 
but render less efficacious the remedy devised by 
the legi.*4luture for the non interruption of the 
Adaânistration of Jubtice. 

But it was said that the right of private prac- 
tice > as been conceded by the Bar and sanctioned 
by the Court, that it has been exercised by the 
late Ilouorablo Procureur and Advocate General 
Prosper D'Epinay, bv Mr. Willisims, Substitute 
Procureur General, by the present Acting Pro- 
cureur General, from tho date of his comiug 
into office until this day ; that an attempt, by 
Hewetson, to' dispute his right to act as Counsel 



in ix private cause was foiled by the unanimous 
ruling of three Judges then on the Bench. 

The unanimous ruling of the Judges, on the 
objection, cannot bu dcuied. 

But be it observed that the objection of lle- 
wet.-on was taken incidentally at the opening of 
a heavy case, which threatened to occupy the 
attention of the Court for several days, that the 
unanimous opinion of the Court was oxpre^ised, 
on the spur of the moment, from the Bench and 
without any previous deliberation at chambers ; 
these facts cannot but lessen the weight to bo 
attached to the Judgment referred to either as 
lees judicata or as a precedent ; moreover an im- 
portant outhority was not then, no more thaa 
latterly, quoted at the Bar. 

That authority is no less than the Order in 
Council of the Gth November 1S32, which is tho 
complement of the Order in Council of 1S31, 
and provides the twofold remedy a^'ainst tho 
probable cla6hir)g of the duties of the Procureur 
and Advocate General, viz : \o, the relieving the 
Procureur and Substitute from the necessity of 
giving their conclusions and 2o, the appointment 
of a Procureur General adhoc. 

These applications to the Executive for such 
an appointuient adhoc, by their frequer-cy, wcie 
the Procureur General allowed private practice, 
cuuld not fail proving highly f lejudicuO to a sa- 
tisfactory and speedy adiiiinistratiuu of justice. 
This inconvenience was cured by the eiactment of 
the 2ud part of Art. 12 of the present Ciiarter 
of Justice, which is no other than a return to 
the enactments of C. C P. or iu other words 
the reenactment of those alleged repeated 
enactments of the Code of Civil PiiocEnuni:, 
thereby restoring to tho institution of tho "Mi- 
nistère Public*' its former splendour, importance 
and utility, miuus the necessity of giving conclu- 
sions, an evil considerably diminished, however, 
by the right of intervention allowed to the *'Mi- 
nistère Public" by and under the existing Colonial 
law and in the terms of the Charter of Justice. 

Such appears to us the true state of tUe law : 
— If so, what becomes of the 8oundnes>s of the 
ruling of the Court, on Uewctson's objection ? 

If unsound, can that ruling be binding upon 
the Supreme Court of the present day ? Yes, say 
the Procureur Genet al and his Substitute, on the 
strength of the rule of law Cursus Curia est lex 
Curios. 

But this rule applies to matters of Procedure 
and of practice only. " Hence if any necessary 
proceeding in an '' action bo informal or be not 
" done in the lime limited by tho practice of the 
•* Court, it may often, be set aside for irregula- 
" rity, for, via tritor via tuta, and the Courts of 
" law will not sanction a speculative novelty 
•* without the warrant of any principle,precedeut 
** or authority. {Bnoo'ii'8le(/al maxims, 127,) 

What has been said of the Procureur and Ad- 
vocate General applies with equal force and rea- 
son to his substitute or substitutes. 

The Judgment of the Court is that by the law 
of the Colony, such as it stands, neither the 
Procureur and Advocate General nor his substi- 
tute or substitutes are allowed or entitled to pri- 
vate practice* 
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SCPUEME COUUT. 



ACTIOJr EST DÉOCEOPiaSEilEKT, — BiXL, — CON- 
CESSION. 

Zovsqu*un terrain àcjà concede ^?flr le Gouverne^ 
ment a ctéîouii, depuis^ par ce dernier à une autre 
personne, c*cst contre le locataire et non contre 
U Gouvernement que le propriétaire du terrain 
doit intenter son action en dcguerpissement. 



ACTIOX Ilf EJECTilENT, — LeA.SB, — GUAKT OP 

Laxd oh " Concession." 

Wliereaplot of ground y already granted hg Go- 
vernment, was îeasedf afterwards , ly the latter to 
another person, the Court ruled that the owner 
thereof who wishes to recover possession of his 
property must enter his action in ejectment, not 
against Government lut against the lessee* 



HEIES EONDEAUX,— Plaintiffs. 



versus 



COLONIAL GOVEENMENT.-Defendant. 



Before : 

ff s Honor the Acting Chiep Judge and 
His Honor Mr. Justice Aenaud. 



Of Counsel for Plaintiffs. 



W. Xewton, 1 

G. GtriBEET, J 

H. Beetin, — Plaintiffs* Attorney. 

S. J. Douglas, — Of Counsel for Defendant. 

J. Bouchet, —Defendant's Attorney. 



\(jth April \^(yj . 

The Declaration, in this case, alleges a grant by 
the Colonial Government to Jean Baptiste Eon- 
denuz, of the 1st June 1826, of a plot of ground 
situate at Troii, Fanfaron, under certain condi- 
tions wliicb have boon duly complied with, and 
states : 

That Eondeaux had taken possession of the 
land granted ; 

That after the death of Iho said Eondeaux, ILo 
Plaintiffs, his hoirs and representatives continued 
to enjoy the land and Marine Establishment 
created thereon ; 

That on the Gth July 1850. the Colonial Go- 
vernment leased to one AVilliam Prout the said 
land; 

That on the death of the said Prout. the said 
land was ogain leased on Ist Pebruary ISG3 to 
the Anonymous Society The ITcw Patent SlipCom- 
pani/f which lease was by this company assigned 



to the Patent Slip Company, another anonymous 
company, of this town of Port Louis. 

That on the refusal of tho Paient Sl'p Com-, 
pany to deliver possession of tho said land to 
Plaintills, tho Colonial Government oUhou'_;h 
often requested to restore to PJaintiifd tho quiet 
enjoyment and peaceful possession of tho land 
conceded as above, had always refused and neg- 
lected so to do, whereby tho Plaintiffs had sus- 
tained great loss and damages to tho amount of 
S7,000. 

The Defendant demurred and pleaded lo the 
Declaration, at the same time. 

Per the present, we have to deal only with the 
Demurrer, because of the insufïiciency, in law. of 
the Declaration as not disclosing any ground of 
action. 

The Hon. Act. Phocuheuh and Adv. Gr.>-E- 
EAL, S. J. Douglas, for the Colonial Govern- 
ment, argued that Eondeaux, to whom the grant 
was made, had entered into possession, and his 
heirs might have continued their possession with- 
out let or binderance on the part of Government. 

That the loss of possession complained of was 
altogether duo to their own laches. 

That they had no right, therefore, to impute 
their loss of possession to any act of the Colonial 
Government. 

That they were at liberty to eject any one who 
might have unlawfully deprived them of their 
possession. 

That such was their remedy in law and not the 
remedy they have chosen, of calling upon the 
Government to restore to them the quiet posses- 
sion and enjoyment of the land of which they 
have been deprived. 

Not entitled to such a remedy, still lees were 
they entitled to the damages claimed ; 

lo. Because the Queen (op Colonial Govern- 
ment) could not be answerable for damages for 
any wrong sustained by a subject. 

2ndly, Because allowing such damngrs to have 
been subtained through tho :ict of oi^e of the 
agents of the Crown, damages could not be re- 
covered against the Crown for the wrong of one 
of its officers, on the constitutional principle that 
the Queen can do no wrong, nor order the doing 
of any wrong. 

If any damages have been sustained by a sub- 
ject from a wrong of one of the agents of tho 
Crown, tho action for such wrong is to be direct- 
ed against the officer or agent, bub on no account 
against the Crown. Tohin vs. Queen, Law Jour- 
nal Report, year 186i. C. P. p. 190-215.— Ic»- 
ther vs. Queen, Law Journal Report, 18GG. 

This last proposition mot with no great oppo- 
sition on the part of Messrs Xe"\vïon and G. 
Guiukht. Counsel for Plaiuiiffd, who insisted, 
however, strongly tn the utter uselessness in this 
case, of the remedy suggested by the Crown 
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Counecl, viz. : an ejectment of tho parties in pos- 
session. 

Tbesc parties having been legally called upon 
to leave the premises occupied by them, have 
mode known to the PlaintiiTâ that they were in 
possession under a lease from the Crown. An 
action in ejectment would be a round-about way 
to reach the end contemplated by Plaintiffs, and 
entailing needless costs against tno losing party. 

The party in possession having complied with 
tho provisions of Art. 1727 C. C. by bringing to 
the notice of Plaintilfs tho name of his lessor, the 
PlaintilTs had nothing else to do but at once to 
call upon the lessor, the Colonial Government, to 
restore to Plaintiffs the quiet possession and en. 
joy ment of the land so unlawfully leased, to their 
great loss and damages. 

Q-. GuiBEET, joining W. Newtost in his argu- 
ment, quoted the following passage from Tbop- 
lo'g's Louage, 1, JSTo. 226, — Comment on Art. 
1727 C. C. : 

'So. 226. " Lorsque le preneur est troublé par 
<' une action concernant la propriété du fonds, il 
<* A à choisir entre deux partis : le premier, 
" c'est d'une part de dénoncer le trouble, et 
'' d'autre part de requérir contre le demandeur 
** sa mise hors d'instance* en nommant celui pour 
" qui il possède." 

But when is the lessee to do this P It is only 
on action brought, said the Crown Counsel; (Art. 
1727 C. C.) and in this case no action has been 
brought against the lessee who has been served 
with a mere summons to give up possession. 

The Plaintiffs' action has been wrongly brought 
and must be dismissed, with costs, or to say the 
least, the Plaintiffs must be nonsuited. 

JUDGMENT. 

The Plaintiffs having in some measure re- 
nounced all pretentions to damages, upon the 
strength of the authorities quoted by the Crown 
Oounéel, in support of his first ground demurred, 
will relieve us from the necessity of considering a 
point not unattended with difficulty, viz : that 
proceedings in the nature of a petition of right 
to recover unliquidated damages against the 
Crown, for trespass or wrong of its officers. and 
agents, are not maintainable xn law, and we shall 
at once proceed to consider the next point on 
which the Plaintiffs chiefly rested their case, via : 
how far tho action directed against the Govern- 
ment to restoro tho Plaintiffs tho quiet possession 
and enjoyment of the land conceded to them is 
maintainable. 

The grant to Rondeaux was not denied, and 
that' tho Plaintiffs had taken possession of the 
land granted was admitted. 

How the Plaintiffs came to have lost their pos- 
session is ascribed by the Plaintills to a lease ori« 
ginally made to Prout by Government. 

The evidence in support of this allegation is 
to bo found in the answer of tho JPatent Slip 



Company to tho summons served upon tho pos- 
sessors of land, viz : that they were in po^sesâiou 
under a leaso from the Crown. 

Assuming this to bo the case, the rcmeJy tra- 
ced out by Art. 1,727 C. C. is not nn action 
against the lessor, that ho ehould restore pos- 
session, but an action in ejectment against tho 
lessee to give up possession of the land unduly 
occupied by him. 

On action brought, the latter may, if he thinks 
fit call his lessor to defend the action and require 
of tho Court to be put out of the cause. Tuop- 
Loyo, Louage, vol. 1, § 2G7, 2G8, 2GD. 

We shall not stay to enquire how far tlio pro- 
cedure traced out by law is good or bad ; how 
far it is advisable, on the lessee having informed 
the Plaintiffs of the existence of his lease, and 
named his lessor, that an action be brought 
against the lessee, who, once before the Court 
might, of right, claim to be put out of tho cause. 

Suffice it to say that though being entitled to 
claim his being put out of the cause, yet the in- 
terest of the lessee might lead the latter to elect 
continuing in the cause. 

It is therefore material that an action in eject- 
ment be directed against tho lessee, were ib only 
to give him an opportunity of using his right of 
election as to remaining or not a party to the 
suit between the lessor and ejector. 

"No action having been brought against the 

lessee in this case, the necessary inference is that 

' the action against the Government must be dis- 

missed, unless the Plaintiff;} elect to be non-suited. 



SUPREME COIRT. 



SOLIDAMTÉ, — " NeGOTIORUM GESTOn," — C. C. 

Abt. 1.214. 

lifi " I^egotiorum gestor " qui a payé une dette soli- 
daire a droit a se faire rembourser pour le tout, 
en 9^ adressant à un seul des co-dehiteurs. 



JOIKT Ain) BEVE1LA.L DEBT, — " NEaOTIOEUSf ÛES- 

TOE,"— ce. Aet. 1,214. 

The *^ Negotiorum gestor" who discharges a joint 
and several dehiy is entitled to claim the'' whole 
amount thereof from either of the co-debtors. 



BOULANGEE,— Plaintiff, 

Ve7*St4S 

MAETIN,— Defendant. 

Before : 

His Honor tho Acting Chief Judge and 
Tho Honorable Mb. Justice Abnaud. 
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E. J. Leclezio, 
G. Rttteq, 

G. GUIBEBT, 
J, AC£BOTJ)| 



—Of Counsel for Plaintiff. 
—Plaintiff's Attorney. 
— Of Counsel forDofendant. 
— Defendant's Attorney. 



IQthAjrdl 1867. 



In tliia case the Plaintiff brought Lis action to 
obtain reiinburdement of the sum of ^'1,611.28, 
which be alleges to have paid in discharge of a 
debt due by the Defendant ; he brings into Court 
a writ delivered on Judgment . of this Court, 
whereby execution was issued against the Defen- 
dant Martin and against one Robert, jointly and 
severally. This writ is endorsed by a writing of 
the creditor in whose favor it had been issued, 
declaring that he had been paid of his claim by 
the present Plaintiff, A. Boulaoger. 

The Defendant stated he had defence in point 
of fact and in point of law. 

In point of fact, he stated ; that Boulanger had 
paid a debt which was not person'bl to himself, 
Martin, but which was a debt of a certain firm 
called the " Guiidiverie Centrale ; *' he examined 
the Plaintiff on his personal answers, brought 
witnesses, read the books of the Plaintiff, and do- 
cuments showing that Boulanger had, on certain 
occasions, paid debts of the'*Guildiverie Centrale;" 
and also the balance sheet of Boulanger. 

The other co-debtor, Mr. Eobert, was also 
called, who, on being examined, declared that, so 
far as lie was concerned, the transactions for 
which Judgment had been signed against him, 
was a personal transaction. The evidence shows 
that after Judgment, this same Robert was ar- 
rested in execution and that, at his request. Bou- 
langer paid the debt which was due jointly and 
severally by himself and by Martin. 

On the whole, our opinion on the evidence 
which has been adduced by the Defendant in this 
case, is not only that his defence has not been 
proved, but that he has made out against himself 
a very strong case of bad faith, of which the least 
evil has been to raise unduly the costs of this 
action. 

Such being our opinion on the jE:ictB stated by 
the Defendant, wo come to that part in which he 
founds his defence in law. 

He said that, Istly, this was not a question of 
*' ncgotiorum gestor ; " that Martin may have 
been condemned in any other capacity than as a 
co-debtor ; that from the document in Court, the 
Judgment not explaining the nature and origin of 
the debt, one might legitimately infer that Mar- 
tin was only security. 

2ndly, that whatever the liability of Martin 
towards his creditor, with regard to Boulanger, 
he could only be indebted in one half of the debt. 

Of these two points tho first rests on an as- 
sumption of facts which arc not before the Court. 
Whether Martin was condeinned as security or 
not may have been a good defence if such had 
been the fact, but in the absence of any attempt 



to prove it, wo must stand by the Jud^m^iit which 
has been given against Koborb and the. Doicndant 
and ngaÎLst both of them jointly and severally; 
beyond tho terms of such judgment, ns it stands 
on the face of the writ, it is clear that we cannot 
travel. 

The sole question for consideration, therefore, 
is, whether, having paid a debt duo jointly and 
severally by Robert and Martin, Boulanger can 
claim the whole against oce of theso two parties. 

It has been contended that in as much as by 
law, if one of the co-debtors, jointly and severally 
pays the whole, he has action against the co-deb- 
tor for his proportionate share ; that it must be 
the same for the case of a ncrjotiorurn gestor. 

But the assimilation is clearly not correct; the 
co-debtor who pays a joint and several debt, pays 
his own debt, for a portion at least, and the law 
(art. 1,2H) determines the proportion in which 
he may sue his co-debtor. But the negoiioru/n 
gestor pays, not bis own debt, but a debt which all 
the co-debtors are bound to pay in toto the mo- 
ment they are jointly and severally bound ; it is 
just that he should claim the whole debt against 
any one of the co-debtor. 

Such is the opinion of Commentators, (Dalloz, 
Ohlig : No. 6,476) and we agree with this view 
of the matter. 

We, therefore, give Judgment for the Plaintiff, 
with costs. 



SUPREllE COURT. 



POLLB EtoCHEB, — SbQTJBSTBB, — ^EeDDITIOIT DE 

Comptes. 

Là JBbl JSnchérisseur ale droit de discuter le comj[)ie 
du gardien ségttestre nommé à la jpropriété peri" 
dant la vente. 



Folle Es'chkiie, — SQirssraiTOB, — SsirLE- 

"hLEST OF ACCOTTITT. 

A " Fol enchérisseur " is entitled to claim the 
vouchers in support of the account of the seqtces' 
trator appointed to the estate during the sale 
thereof by way of* Iblle Enchère.** 



BBJËAED& TJX,— Plaintiffs. 
versViS : 

THE CEYLON COMPANY LIMITED, 

— Defendants. 

Before : 

His Honor Mr. Justice Colin and 
His Honor Mr. Justice Aenaud. 

E. DuroNT, — Of Counsel for Plaintiffs. 
M. Sauzieu, — Attorney for do. 
A. Leoall, — Of Counsel for Defendants. 
W. Hewetsoît, — ^Attorney for do. 
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The Plaintiff was at oiio time owner of tlio Es- 
tate ''Savannah,'* wLich having been eoized, was 
placed under Bcqucstration, from the 6th of Pe- 
bruarj 18G3 to the 20th of October 186J?. 

The Estate was sold on the 24th of October 

ISG-l', at the bar and on the '*Folle Enchère" of 

the Plaintiff; at the date of such sale, the Defen- 

dant has brought into Court the account of his 

managomcut as Sequestrator of the said Estate. 

Today the Plaintiff calls upon The Ceylon Com> 
jpany to deposit the vouchers in support of such 
account which she alleged to bo erroneous. 

The Ccijlon Company argues that the Plaintiff 

has no riglit of action in as much as the Estate 

having been sold by 'Telle Enchère/' she stands 

^ in law as never having been the owner of such 

* Estate and cannot maintain an action as such 

previous owner of the Estate ** Savannah:' 

Wo are of opinion that the Plaintiff is entitled 
to claim the vouchers in support of the account 
of sequestration which has been rendered, and 
has a right to dispute such an account. This is 
\ no question as to any nght of property over the 
i Estate " Savannah, " The Plaintiff contends 
that the Defendant has received, as Agent for 
herself in his capacity of " sequestrator " of an 
• Estate which then did belong to her and her cre- 
ditors, certain monies to be charged in deduction 
of the amount of goods received by him, and has 
given account of such agency ; that she disputes ^ 
the balance of such an account and asks for i 
Touchers. . ' -' 

It is hard to conceive the pretention of a party 
who admits having performed the duties of an • 
Agent and at the same time refuses to give an 
account or, that which is the same thing, refuses 
to support his account on the strength of a legal ■ 
fiction. 

T7e consider that in carryinç beyond its legi- 
timato limits the fiction by which a purchaser 
by "Eolle Enchère" is presumed not to have 
been purchaser, such fiction applies to any title 
on the Estate and following the Estate itself. 

In this case the Plaintiff was owner, at tho 
time, for herself and hor creditors, of tho goods 
which had been placed in tho posacssion of tho 
Defendant, and whether thoso goods came or 
came not from tho Estate and whatever be the 
situation of the Plaintiff with regard to the Es- 
tate itself, she is entitled by herself or her cre- 
ditors to claim an account of such goods and 
property. 

We order, tliereforc, that the vouchers in sup- 
port of tho account rendered by The Ceylon 
Company shall bo deposited, within one month, 
in the liegiatry of this Court, there to remain 
for two months for examination by Mrs. Bréard 
and all parties interested. 

Costs reserved,^ and all other points of tho 
Defendant, reserved also. 



I 



SUPREME COURT. 



DOCTT^TEKS PASSÉS EN PAYS KTIlANOEn,— LlLII 

LiOALisATiON,— Consul BniTAXxiQUE. 

Tout document passé en pays ctran^jer doit, pour 

faire foi en cette Ile, tire lùjaUsc par hi siyna. 

ture de quelque fonctionnaire public et Anrjlais 

résidant en ce pay g, un Consul, par exemple, s il 

yen a. ^ 



DocuiiENT niiAw^f UP i>' Foueion' CouyTnr,— 

TlIEIE LEQALIZATIOX ABEOAD,— ENGLISH Or- 

FiciAL OB Consul, 

Document drawn up and executed in a foreign 
country have no validity in this Island, unless 
they have been legalized ly the signature of 
sortie person there in authority andlelongincj to 
the British nation, such as an JEnylish Consul, if 
any. 



^VIDOW POMMEEOL,— Plaintiff, 



versus 



D. MOUTOUSAMT,-.Defendant. 



Before : 

Hia Honor the Acting Chief Judge, and 
The Honorable Mr. Justice Auxaui). 



L. BouiLLA^an, • 

V. BOULLÉ, 

L. Chastbllieb,- 
£. Sauzieb, 



-Of Counsel for Plaintiff. 
•Plaintiff's Attorney. 
•Of Counsel for Defendant. 
-Defendant's Attorney. 



I6th April 1SG7. 

The Plaintiff, Mrs. Widow Pommerol, had 
Bold a house to the Defendant, nnd the price was 
stipulated payable in a " rente viagère " to the 
Plaintiff, during her life, afterwards to tho Mar- 
quis de St. Gilles, hor father, during hia life. , 

The act of sale contains a clause to the eficct 
that the Plaintiff, and in her default, her father, 
would send annually to her attorney in Mauritius 
" un certificat de vie en bonne forme, faute de la 
•' justification du quel, le paiement do la dite rente 
** viagère serait provisoirement suspendu jusqu'à 
*• ce qu'il soit produit " 

Today, the Plaintiff complains of the non inr. 
ment of the instalment for the last six mo:u!:3 
preceding and prays that tho sale be dcclarod 
" nul de plein droit" consistently with tlio act 
of sale, and claims damages to the amount of tho 
instalments due; She produces a certificate pur- 
porting to bo a '* Certificat de vio *' signed by a 
Notary ftt Fougères, in J^^rance. 
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The Defendant objects to the cancellation, on 
S},\^ ground that the certificate is not evidence 
oonlormably with the act of sale, in as much as it 
13 not legalized by the signature of an English 
otHcial in the country where the contract pur- 
ports to have been signed. 

The PlaintifT argues that the certificate bears 
the signature and stamp of a Notary, in France, 
and that it is similar to other certificates on which 
the Defendant hud paid previous instalments. 

"We are of opinion that the objection of the 
Defendant is valid in law. It is necessary that 
any document drawn and executed in a foreign 
country should be legalized by the signature of 
some person, in authority, of the nation to which 
belongs the country in which the document is in- 
tended to be used. In this case, the document 
ou^ht to have been legalized by some English 
Consul or Authority having power to perform such 
duty. 

This is an ancient rule which seems to have 
been adopted by most nations. It is mentioned 
in the *' Ordonnance de la Marine," title " des 
Consuls/' art. 23. It is there provided that acts 
sent to foreign countries wherein there are Con- 
suls, have no validity (ne font aucune foi) in 
France, if they are not legalized by such Consulp. 
This has been, at all times, the law acted upon in 
Mauritius; 

"VVe are, therefore, of opinion that the •* Certi- 
ficat de vie " in evidence is not sufficient to main- 
tain the FlaintiiTa action. 



SCPREME COURT 



MA2n}AT,»SUEE27Cll£K£ DU DIXIÈME. 

Xfô pouvoir d^ exproprier est stiffîsant pour requérir 
la mise aux enchères de Vimvieuhîe aliéné volons 
iairement et peut tenir lieu de la procuration 
expresse exigée par le §4 de VArt. 2A85 (7. 0. 



POWEB OP AXTOENEY, — OUTBIDDDTa OP 05E 
TET^ÏII. 

The power to sue out execution carries wifJi it tliat 
of serving out the notice prf scribed by Art. 2.185 
of the Civil Code, for making an outbidding of 
one tenth* 



THE CEYLON COMPANY LIMITED,- 

Plaintiffs. 
versus 

A. HIETn & Oas.,— Defendants. 



Before : 

His Honor the Acting Chiep Judge, and 
The Honorable Mr. Justice Axsxvj}. 



A. Leoall, 
W. Hewetson,- 

Q-. GUIBEET, • 
P. EOBEBT, 



■Of Counsel for PlaintiiTrf. 
■Plaintiff's' Attorney. 
-Of Counsel for Defendant. 
-Defendants' Attorney.. 



l^th April 1SG7. 



In this case, Mrs. widow Prnilhomme had sold 
the sugar estate Bon Accueil for the price of 
^65,000, to Hirth, and tho latter had served 
the necessary notices towards the fixation of his 
price. 

Upon such notices, and within tho delay pros- 
cribed, The Ceylon Company^ a m ort gnge creditor 
on the Estate, gave notice that he required tho 
Estate to be put up for sale, in compliance with 
article 2,185 C. C. 

The Defendant Hirth abides by the decision 
of the Court ; but widow Prudhomme, the vendor, 
objects to the right of The Ceylon Company to re- 
quire the Estate to be put up for sale. 

She says : 1st. That The Ceylon Company is 
creditor for the balance of an account current 
which is not liquidated. 

We overrule this objection. 

The Ceylon Company , holder of an inscription 
to cover the balance of an account current which 
may remain due for advances made for the work- 
ing of the Estate shows a balance which has been 
sanctioned by the Master j they are clearly credi- 
tors and entitled, as such, to protect their rights. 

2ndly. Widow Prudhomme says that the power 
of attorney given to the Plaintiff, the Mannt^er 
of the Mauritius branch of The Ceylon Comrxnuj, 
does not give him power to purchase Estates, 
nay, denies him that power, until special orders. 
That the power to make an outbidding implies 
power to purchase, furthermore, that art. 2,185 
requires an express power of attorney. 

So far as the last objection goes, the meaning 
and intention of the law is, that the notice re. 
quiring the putting up for sale should be signed 
by the creditor or his attorney expressly appoint- 
ed for that purpose ; in this matter the documents 
a-e signed by the Manager of The Ceylon Compa^ 
ny, WH consider that the law, so far, has been 
C(»mplied with, and the real point for consi- 
derntion of the Court is, whether the power of 
attorney given to the Manager of tho Alauriiius 
branch o\ The Ceylon Company ^ entitles him to 
issue and give effect to the notice served by him. 

It must be observed, first of all, that the qiice- 
tion raised from the pleadirigs is not the power 
to purchape an Estate but to make that particu- 
lar outbidding traced out in Art : 2,185 ; and wo 
are of opinion that the latter does not necessari- 
ly imply the former. 

The notice to put up is a conservatory m en sure 
the object of which is to protect the rights of 
mnrtijaifed creditors against the chance of sCL'ing 
their pledges being dis|i0Bed of, under its real 
value. 
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True it is (hat it carries with it the obligation, 
in tho creditor who issuers ont the notiic, to oflcr 
to piircliaso if no other biildor comes forward, but 
this obii/^ation carries with ii tho pos^^'ibility, not 
the acccsiiity, of tho Creditor purcbayiug. 

Wo cannot, on such possibility, refuse the ex- 
ercise of Û highly beneficial ri;;ht, if such right is 
not denied by olhcr legal considerations. 

The power of attorney given by The Ceylon 
Co'nipany to thi* Manager of the Mauritius branch, 
contains the clear power to enforce the exécution 
of contracts. "We are of opinion that such power 
gires the right to the Manager, in Mauritius, to 
ftaKe a conservatory measure to the eûect of en- 
forcing tho payment of a claim, by causing the 
Edtate on which such claim is mortgaged to be 
Bold at its true and real value. 

The power to sue out execution carries with it 
that of serving out the notice to put up, in the 
terms of Art : 2,185. The point has been so ruled 
by the Court of Cassation. (Table générale. Sur. 
enchère, Ko. 89.) Tboplonq expresses the same 
opinion. (Mandat, No. 819.) 

We are, therefore, of opinion that the notico 
served, on the 2()th of December 18G6, is good, 
and valid. 

Judgment against widow Prudhomme^ with 
costs. 



SIPREUE COURT 



Billet a obdue, — Pbisb db coups, — Cautiok. 

Celui qui se porte caution du paiement d*nn billet 
à ordre, afin de permettre au tireur ou à rendos- 
seur d*opp08er une défense à la demande en paie- 
ment du dit Billets n'est point passibU de la 
contrainte par corps , à moins qu*il ne s'y soit 
soiimis dans Vacte de cautionnement. 



Pkomissobx Note, — Caption op the body, — 

SUBETT, 

Where the drawn* or endorser of a Promissory 
Nute obtained leave to defend upon an action for 
the recovery of the said Promissory Note, on 
condition that he do furnish security for the 
amount ofsîtch Promissory Note, and the secU' 
rity was furnished but the surety did not bind 
himself to arrest in execution, the ('ourt ruled 
that caption of the body could not be awarded 
against such surety, 

ESCLAPON,— Plaintiff. 

versus 
MAETIN,— Defendant. 

Before : 
Ills lIoN'oa Mr. Justice Colin and 

TjIK HONOBAliLE Mr. JuàTICE ArNAUD. 



A. Leqall, — Of Counsel for Plaintiff. 
P. Victor, — Phiiutitrs Attorney. 

(Defendant not appearing.) 



15/;f March I8G7. 

In this case, A. Lkoall applied for and ob- 
tained Judgment agaiu&t the Defendant who had 
given security for the payment of a promiaaory 
note due by one Louis Martin to tho Plaiutiif. 

Louis Martin had obtaioed leave to defend 
upon the promit«sory note in question, on condi- 
tion that he do furnish security for the payment 
of the t^um claimed, in case he should fail in his 
defence. 

Security was given, on the fifth day of Octo- 
ber 18t>6, by the Defendant, at tho Registry of 
this Court. 

The Plaintiffhaving recovered Judgment against 
Louis Martin, now sued, (he present Uefeudant» 
on his bond, and Judgment was, as aforesaid, given 
in his favour. 

But Leqall having applied for arrest in ex* 
ecutioo, tho Court tooK time to consider the 
point. 

The bail bond says nothing of arrest in ex* 
ecution, aud Art. 2,063 forbids Judges to decree 
arrest in execution except in such cases as 
are provided for in the preceding Articles or in 
cases which may subsequently carry, by a posi- 
tive law, arrest in execution. 

Now Article 20G0 allows arrest in excculion 
agaiust Judicial sureties, aud the sureties of these 
who are themselves placed within the provi-ious 
of the Law of arrest in cxecutiou, but provided 
that such parties have bound themselves to such 
arrest in execution. 

That is to say the law allows a surety of tho 
description of those above mentioned to submit 
hiraselt to arrest in execution ; but. unless he has 
so submitted himse^in his bond or subsequent 
obligation relative to the bond, the surety is not 
liable. 

The new Ordinance extending arrest in execu- 
tion to all proinisi<ory notes, dues not exteud it to 
8uretie>'. The bail bond, as we have stated, con- 
taini no such bond as the aiticle required. There 
is no evidence that the Defendant is a trader ; in 
the plaint he is not even sued as such ; we are of 
opinion that arrest in execution does uot lie. 

The CouB DE Cassation has held that very 
principle which we are now laying down. lu the 
case of Degain s. V. 26 — p. 73 it was ruled that 
** L'iudividu non commerçant qui cautiuune une 
dette ou obligation commerciale, n'est pas, à raison 
de ce fait, assujetti à la contrainte par corps, si 
d'ailleurs il ne s'y est pas soumis lors du cau- 
tionnement." 

The argument of Counsel ,în that case, appears 
to have drawn a distinction between the '' cau- 
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tioii8 Juiîiciaii'ea" and the " cautions des contrai- 
gnables par corps.** But wo do not seo the dis- 
tinction nlludi'd to in the Judgment ; the Article 
20G0 includes both species of sureties in the 
samo paragraph without the slightest distinction, 
and the notion that once ha.« prevailed. that there 
was a difTcrcnce between the two, is now, here, 
generally exploded. Vide JDelvincourt page 191. 

DURANTOK, No. 470, BOILECJX, BlOCHE. 



BAIL COURT. 



conteahctb par cobps^, — bxljlscli de compte, — 

Bons. 

Bien que les items d'un compte arrêté entre parties 
soient appuyés par des bonSy la contrainte par corps 
ne pourra être prononcée contre le débiteur, en cas 
de non paiement* • 



Aehest ES" BXECuTioir, — AccoTJirr stated, — 
Bons. 

An account stated betxoeen parties, the items of 
which are supported by Bons» will not entitle 
Flaintiffto claim arrest in execution against 
Defendant. 



BEERBAL,-Plaintiff. 



versus 



VAJJL EOCHBCOTJSTB,— Defendant 



Before : 
The Honorable the Acting Chiep Judge. 



E. Pellbrbax:,— Of Counsel for Plaintiff. 
A. Betubl, — Plaintiff's Attorney. 

(Defendant not appearing.) 






12th î'ebruary 1867. 

Afrer looking into this case, for the purpose of 
ascertaining how far I should be warranted in 
granting the arrest in cx<'Cution prnycd for, I 
havo to not ire tliat the iiiBlrunicnt uucd upon is 
an nceouiit Hlatcd bet\v<;(ii parlies, into which 
th«} four bons and the three receipts havo been 
inserted ; that these bons and receipts are now 
produced in evidence and support of the items 
of the account stated. 

Had the action been brought upon the bons, 
it would have been my duty to have awarded ar- 
rest in execution. 

But the Vla'ntifF having diî*fîgured his title by 
inserting it into an account stated, the bons have 



I thereby necessarily been deprived of the advan- 
tagcs annexed to them by Law. 

Judgment must be recorded for Plaintiff, with< 
out arrest in execution. 



BAIL COIKT. 



Vol, — AcTK d'accusatioî^, — Appel d'un Juge- 
MX2TT DE Magistrat de District. 

Dans un acte d'accusation les termes de la loi doivent 
être e^nployés autant que possible ** verbatim "; 
cependant lorsqite dans cet acte l'on emjjloie une 
expression qui ne se trouve point dans la loi mais 
qui équivaut à ses termes, Vacte sera valable. 

Spécialement, lorsque le prévenu est accusé de vol, il 
n'est pas nécessaire, à peine de nullité, que Vacle 
d'accusation porte que le vol a été commis ^^fraU' 
duleusenientJ' 



LARCEinr, — Criminal ixformation, — Appeal 

FROld: A CONTICTION OP DISTRICT MAGISTRATE. 

It is much better to pursue strictly the words of the 
statute ; yet, where a word not in Vie statute is 
substituted in the Indictment for one that is, and 
the words thus substituted is equivalent to the 
words used in the statute, the Indictment will be 
sufficient. 

So, for instance, where the prisoner is charged with 
having stolen certain goods, it is not necessary that 
the ^^ fraudulent intention " be laid in the In* 
formation. * 



AM£££ALLY & Ob.,— Appellants. 



versus 



The queen,— Sespondent. 



Before : 
His Honor the Acting Chiep Judge. 



H. WlLSOK, 
J. ACKROTD, 
J. Col.lN, 

J. Bolchkt. 



•Of Counsel for the Appellants. 
•Appe.llanta* Attorney. 
Of Counsel for KesponJout. 
■Uespondeni's Attorney. 



20th March 1667. 

Several grounds havo been urged in support of 
the Appeal from the Judgment of Conviction in 
this cnsc. 

Of those several grounds, one alone is deser- 
ving of attention, and that is the first, vi:r: be- 
cause the fraudulent intention is not laid in the 
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Information ; and yet tho Criminal Information 
charges the Appellants with having wilfully and 
unlawfully etoU'D, taken and carried tho sum of 
^202... tbo property of the thou Informant. 

What is stealing ? to take by theft. What is 
theft ? tho act of stealings ; and theft is deHned 
to be either an unlawful and felonious taking of 
another man's good against the owner's knowledge 
or will, (»co JouNSOx's Dictionary) or the wrong^ 
ful or fraudulent takinj; and carrying away of the 
personal goods of another from any place, with a 
felonious intent to convert them to the taker's 
us^, without the consent of the owner ; the word 
felonious being explained to mean that there is 
DO color of right to excuso the act ; and the 
intent being to deprive the owner, not temporarily ^ 
hwt perviaiientli/ of his property. (AeCUBGLJ), 
Crimiuul Procedure, p. 2^(S,) 

There is no doubt that it is much better to 
pursue strictly the words of the statute, as it 
precludes all questions about the meaning of tho 
expression used, yet, wher^a word not in the sta- 
tute,i8 substituted iu the Indictment, for one that 
is, and the word thus substituted is equivalent 
to the word ui^ed in the statute, or is of more ex- 
tensive signiûcatiou than it, and includes it, the 
Indictment will be suffi-ient; such as advisedly 
for knowingly \ maliciously for wilfully * • (Arch- 
BOLD, C. p., p. 51.) 

\ The reason of the certainty required is that the 
party charged should be made fully awaro of the 
. charge preferred, so as to meet it. 

But wh"n a prisoner is charged with having 
wilfully or unlawfully stolen, taken aoJ carried 
the goods of A., is ho not fully made aware of the 
precise nature of the ofiVnse charged against 
him ? Can he be at all embarrassed iu his de- 
fense either by proving a gift on the part of com- 
plainaut, or a right of property in the chattel he 
is said to have fraudulently stolen, taken and 
carried away ? 

' The word steal is, of itself, a sufficient extensive 
meauing to convey to the mind of a party the 
precise nature of the offense charged ; it tel Is him 
that he is accused of a theft,tbat is, of the wrong- 
ful or fraudulent appropriation, to his own use, 
of another man's goods. 

• 

The fraudulent intention having been sufficient- 
ly set out in the Information, on the one hand, 
and the Appellant.-* not bavnig demurred to that 
Informanon, on tho other, I must dismiss this ap- 
peal, with costs, which is done accordingly, affir- 
ming, at the same time, the Conviction, with 
costs. 



SIPREUB COURT, 



NOTAIBE, — CaTITTON, — PLACEMENT DE FOKJOS, — 

Fait de chabqe. 

Le' notaire qui a reçu des fonds pour être places sur 
immeubles et qui rCen rond point comjjte, ne 
commet point un fait de charge qui rende lacau* 

' iionresponsable» 



NoTAnv, — Secueitt, — Investmekt of moî^et, — 
" Paît de cuauoe." 

The fact of a notary puhlio having received suwx of 
YiXO'iiey to he by him vested on real propp.riics^ docs 
not form part of the cn,fefjoi-ij of acts (lone "ex ne- 
cessitate officii*' by that pvhlic (if/lccr in tJi^i d'iS" 
charge of his duty ; and tvhera the notarg docs not 
account for such sum, thin \s not a ** fait d9 
charge " which mal:es his security a/isKcrahle. 



ASSIGNEES LEMEELE,- Plaintiffs, 



versus 



CHALINE, -Defendant. 



Before : 

His Honor The Acting Chief Judge and 
His Honor Mr. Justice Aenaud. 



Hon. V. Naz, - 

G. A. RlTIEB, - 

Hon. H. Kœnio, 
Ed. Dutivieb, • 



■Of Counsel for Plaintiffs. 
•Plaiutitfs' Attorney. 
Of Counsel for Defendant. 
-Defendant's Attorney. 

21st June 18G7. 



This caso comes upon an Order from the Act- 
ing **iiiEP Judge referring to the Court an ap 
plication which was made by the A^eigncoa of 
Lemerle, to the effect of obtaining the validity 
of a certain opposition which had been lodged 
under the following circumstances. 

On the 6th of December 1612, Chaline, the 
Defendant, did subscribe a security bond for the 
fulfilment of the tunctions, as a 2s'otary, of one 
Mr. Clement Langlois, in the words of the bond 
" pour raison da ses fondions de Notaire." 

After the death of the said Langlois, the sub* 
Bcriber of the security bond, Chaline, gave the 
necessary notice in order to be discharged and 
to obtain the cancellation of tho mortgage in- 
scription granted by him. 

« 

To that application the Assignees of Lemerle 
did lodge an opposition on the 5th of January 
1865, and they come into Court, praying to have 
this opposition validated. 

They bring into Court a Judgment of this 
Court between the present Plaiutifls and the 
heirs^of the said Clement Langlois, of the 3rd of 
August IbGS, whereby, in default of an Account 
having been rendered by tho said heirs, as pray- 
ed for, they have recovered .luHgment in the sum 
of ;$30,00u agaiiiSt the s^id heirs. 

Th'^y claim to be paid out of the sum of £1,200 
which has been held by mortgage on Chaline's 
Estates, to cover the security bond signed by him, 
in 181-2. They say that, by their Juagmeutof 
the 3rd August 18G5, they arc- entitled to re- 
cover against the security ; that such Judgment 
and the facts which appear from the Record 
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tbercof show the claim of Lemorle against Lang | 
lois to be ouo which has existed against the lat- 
ter aa a Notary acting within the scope of his 
functions. 

Por Cbalino it is contended that the Judgment 
given against the heirs of Langlois has not and 
cou)d not decide the question whether the debt 
of the latter was or was not incurred for acts 
done as a Notary. Secondly : That the docu* 
inenteT, in the case, prove Langlois to have acted 
as friend and agent of Lemerle, not na a Notary. 

It is cloar that we cannot admit the Judgment 
against the heirs of Langlois to haTe any effect 
upon the present Defendant who was no party 
to it, even if it decided anything relative to the 
present issue, but it says nothing on the point, 
so that the question comes entire before the 
Court and is : whether, from the facts of the 
case, the claim of Lemerle exists under circum- 
stances that we can, consistently with the law 
of Notaries, charge it against the surety. 

The security is given for the due fulfilment, 
by a Notary, of his functions ; it purports to re- 
serve a sum to auswer the payment of claims pri- 
vileged under P. 7 of Art. 2102 of the Civil 
Code, that is, for the case where the Notary has 
committed some fault or prevarication in the exer- 
cice of his functions. We must, first, ascertain 
what are the functions, of a Notary : Art : 1 of 
*' Arret du 1-4 Pluviôse An. XII, says : " Les 
Notaires sont fonctionnaires publics pour recevoir 
tous les actes et contrats auxquels les parties 
doivent' ou veulent faire donner le caractère 
d'authenticité attaché aux actes de l'autorité pu- 
blique. " They aro made by law the manda- 
tories of contracting parties for the purpose of 
giving authenticity to their contracts ; within 
those h'mits alone can they be said to have ful- 
filled their functions. This being a matter ten- 
ding to fix the liability of faults against a third 
party, is of strict law, and the facts on which a 
recourse is sought to be obtained against the 
surety must be brought within the limits traced 
out by the article abovo cited. 

It may and does often happen, in point of 
fact, that Notaries are made not only to act for 
the purpose of giving validity to contracts 
already agreed upon, but also to initiate 
the contracts for the parties, previous to their 
drawing tho notarial acts, and to act as 
depositories of money, in the meanwhile : 
but in such cases a wido distinction must be 
made ; in contracting for the parties they hold a 
simple ordinary mandate and arc liable under tho 
rules of common law, whilst they como to bo 
liable to the special law on notaries tho moment 
thoy act US intcrnKuliato partii.'.s for tho purpose 
of turning any niuli a|»rct'onicnt into u notarial 
act ; it little matters whether parties may have 
been induced to trust the ofQcer on the faith of 
his title, tho liability of the surety is regulated by 
law, not by the confidence of parties. 

Bearing these principles in view, we are of opi- 
nion that the Assignees have not proved from the 
documents and from the facts stated before us, 
that hhe claim of Lemerle against Langlois is for 
** faits de charfjû " that is for acts done in the ful- 
filment of hid functions as a Notary. 



The action entered by them ngainst the heirs 
of Langlois,which is the ground work of tl^e pre- 
sent application^ contradicts the ir pretention. Tho 
Declaration in that case alleges that the Maid Lan* 
glois^did, as such Notary Public, receive, in dif- 
ferent occasions, from the year 1850 up to 1SG2, 
from the said Plaintifi'and from divers parties, for 
the account of the said Plaintif}*, several large 
sums of money to be, by the said F. C. Langlois, 
vested on tho real properties, and to be by him, 
the said F. C. Langlois accounted for to tho said 
Plaintiff." 

Now, clearly, it is no part of a Notary's duty 
to receive money for the purpose of investing it 
on real properties, at his will and choice, upon 
the condition of accounting for it, and it signifies 
nothing that tho Declaration should say '^ ho has 
done it as a Notary. Again we are to take tho 
duties of Notary from the law not from state- 
tements of parlies. 

The simple enunciation of that transac- 
tion places the case out of the category of acts 
done ex ^uj^essitate ofjic'd by the public ofiicer in 
tho discharge of his duty. 

Moreover, the facts of the present case forcibly 
suggest the same conclusion. Here we eee a pnrty 
resident in a different District than that in which 
the Notary is allowed to exercise his functions ; 
the correspondence does not establish a simple 
relation of notary and client but a close intimacy 
between the two parties. Lemerle trusts his 
money to Langlois for him to invest it a» ho 
chooses, and he does so during twelve years with- 
out even ascertaining the correctness of accounts 
which now are said to have been fraudulent and 
fictitious throughout. It has been contended at 
the Bar that those investments were to have been 
on real property only, and therefore by notarial 
acts ; and it is inferred from that statement that 
Langlois must have acted as a Notary. The do- 
cuments before us do not bear out this statement; 
altogether ; for instance, in the account? rendered 
for the first year 1850 to 1851 we read this ? 
''Créance Julien Langlois, capital dû en uu bon 
cchu le 1er Janvier 1819." Again in the same 
ficcount the last item runs thus : '* la somme de 
,Èf50i,83,^a été placé© par portions sur divers pour 
le compte de Lemerlo par F. Langlois qui en est 
personnellement responsable.'' 

It is difficult to infer from such course which is 
sanctioned bv a continuation of trusts fur yenre 
that Lemerle gave his money with the ondiiiou 
that it would not bo invested otherwise than on 
a real property, and by acts to be drawn by Lan- 
glois and by no othor. 

Tho facts, such as wo can gnthcr tht'm from 
these documents, show that the money had been 
placed in the hands of Langlois, iu order that he 
mic:ht invest it to the best of the interests of his 
friend. 

It has been contended that the mention of 
loans appearing to be on real property which, by 
inference, are called notarial instruments, brings 
the case within tho category oï^* faits de chargoJ* 
This we cannot admit, it does not appear thr.t 
these acta were even drawn up, nay, it has been 
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Btatcd by t ho learned Counsvil fur the Plaintiffs 
that they had ncivrr existed, showing from such 
a sàtateiiicnt that Lan^'loiî*, in those cast'c», though 
he mi^ht havo pretended to liav» done so did not 
in fuct, exercise Iho fitnctions of a Notary. 

Two cnpos have bi.'cn cited as prccodpnts in 
point : Mdloitev Langlois, and Mellottev Chalinc. 
(See ISGl, pngo 133 and 1SG5 pnge 2t.) In the 
lirst of ihi'so cMSca the question of liability of 
surety can hardly bo Fa^'d to liavcbecn deci.'cd, 
the case beinfr «gainst iho heir and not against 
the parties ihlercsted. that is the sureties. 
Yet, in that case, Counsel having mootod tho 
point, the Court thought proper to givo an 
opinion wliich is entirely consistent with the 
principle wo havo laid down in the present case. 
The Court says : •* We quite agreo with the re- 
^' mark of the learned Counsel for the Defendant, 
** that every case of money placed in the hands 
" of a Notary to be invested is not a *' fait de 
" charge/* that is to say is not necessarily an 
" intrusting him with moUey in bis official char- 
** acter of a Notary." 

In the following case the Court made an appli- 
cation on the fact against the surety and found 
that Langlois had acted, in the case of MelloUe^ 
as a Notary. 

But the course of dealing between Lenierle and 
LangloiSf as proved by tho documents before us. 
can bear no possible comparison with the case of 
"Mellotie, and in presence of these facts we are 
bound to come to the conclusion that no case has 
been made out against the surety. We, therefore, 
dismiss the application of tho Assignees Lemerle, 
with costs. 



LAGESSE,-riaintiir, 



versus 



SUPREME COURT. 



SociKTÉ, — Abbiteage fobce. 

fConfornument à VArL 51 du Code de Commerce, 
*' toute contestation entre associés et pour raison 
delà société, sera jugée par des Arbitres*^ 

Mais si un réylement définitif a eu lieu entre les as- 
sodés f les contestations qui résultent de ce régie* 
raent sont de la compétence des Cours ordinaires 
et ne sont point soumises à V arbitrage forcé. 



PaUTNEBSUII», — CoilPULSOBT ABBITEATIOK. 

J3y Art. 51 of the Code of Commerce ail contesta' 
tio7is hetiveen partners and on account oftheco* 
partnery shall bn adjudicated upon hg Arbitrators, 

JBut if a settlcmait has taken place between partners 
and is in reality Jînal, contestations touching tho 
execution of that settlement, are matters that 
come toithin the ordinary jurisdiction of the 
Court, and are not subject to compulsary arbi- 
tration. 



CAZAUBON,— Defendant. 

Before : 

His Jlouor the Chief JunoK and 
The Ilonorablo Mr. Justice Colin. 



L. EOUILLABD,- 
1\ ViCTOB, 

J. L. Colin, - 
A. Piston, 



-Of Counsel for Plaintiff. 
■Plaintiff's Attorney. 
-Of Counsel for Defendant. 
-Defendant's Attorney, 

21 St June 18G7. 



In this action the Plaintiff sought to recover 
from the Defendant, lately his partner, a sum of 
^'G4S.21, for sums r^eceived and not accounted 
for by the Defendant, on account of the co- part- 
nery. It would appear that the connection be- 
tween the two parties was dissolved by consent, 
and that tho Plaintiff remained liquidator of the 
concern. 

It also appears that on tho 10th November 
1865, tho parties settled their accounts, tho Dé- 
tendant having to receive a sum of ;$' 1,538.91, 
half of which was paid cash, and half in notes 
handed over to him, the Defendant, by Plaintiff, 
and that upon this settlement the Defendant was 
discharged by tho Plaintiff from all debts and li- 
abilities due by tho iirm Cazaubon and Lai^cssc, 
but under the express reservation on the );art of 
Plaintiff of claiming personally from the Defen- 
dant all accounts which might have been paid by 
such debtors whose names figured in the inven- 
tory drawn up by Messrs. Giraud and Arekion 
and which might not have been entered in the 
books. 

To be valid, such accounts must havo been 
paid to Mr. Cazaubon or have been recovered 
Dy clerks who would show that they paid over 
the amount thereof to Mr. Cazaubou. 

Si'vernl pleas wero pui in, but one alone, at 
tho present moment, comes under the considera- 
tion of the Court, the plea to tho Jurisdiction, 
whereby the Defendant contends that the ques- 
tion being a settlement of accounts betweon part- 
ners should be referred to Arbitrators. 

It is very clear to us that the co-partucry has 
been dissolved and accounts settled betwîen the 
parties; there has not been, it is true, - such a 
li!ï:il settlement, as when one partner is paid out 
of a cone ern for a certain fixed sum or when the 
settlomest is made à forfait or exclusive of 
any right of warranty on either side ; on the con- 
trary, there are here express reservations ; whilst 
paying to the Defendant his share in the business 
and assuming on himself all past debts and lia- 
bilities, the Plaintiff distinctly reserves to him- 
self the right to recover from tho Defendant such 
sums of money as may havo been, by him or his 
clerks, received from debtors, but not borne aa 
receipts in the books. 
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The reason of tlieso reservations is evident, the 
partners separate and settle upon the eutrics in 
the books; but the Plaintiff says, if you Defen« 
duiit have received aecounts, and have not en- 
tered sueh receipts in the books, and you were the 
Cashier, you have not accounted for such sums 
and I reserve to myself, apart from our general 
settlement, to recover from you, my share of the 
sum so received, and a reference is made to an 
inventory made by Messrs. Oiraud and Arekion 
for the names of debtors who may have paid to 
Cazaubon or to Clerks for him. 

Does this alter the fact that a settlement has 
tak«-n place between partners ? by no means, the 
settlement is made and executed, the reserva- 
tions point not to a new stttlement, not to a 
change in the position accepted respectively by 
the two parties, but to this sole fact, that if Ca- 
zaubon has received money and has not accounted 
for it, so that it could not come within the terms 
of the settlement, without touching the settle- 
meut. he shall be held a debtor for such sums of 
money. 

Now Art. 51 of the Codb of CoaiM£BOS cer- 
tainly enacts that all contestations between part- 
ners and on an account of the copartnery, shall 
be adjudicated upon by Arbitrators, in fact, that 
there shnll be compulsory arbitration. But does 
the Article apply to cases whore there is no lon- 
ger any co-partuery, and where a settlement has 
taken place between the partners? 

The question docs not admit of an absolute 
answer in the afErmative or the negative. When 
a final settlement has taken place, à fortiori when 
there has been a settlement à forfait or exclusive 
of all warranty, the Article 51 evidently does not 
apply ; by the final settlement all contestations 
have been closed, the co-partnery has been dis- 
solved if^ it had not been dissolved before ; there 
are no partners, no co-pnrtnery discussion, no 
application therefore of the Article which com- 
pels parties to go before Arbitrators, 

But the case is otherwise, when the co-partnery 
being dissolvedjthere has been no settlement, a cir- 
cumstance which may often take place ; there the 
contestations which arise, are it is true, no longer 
between partners, but evidently on account of 
the co-partnery, the accounts of which have not 
been settled either by consent or by computation. 

In such a case compulsory arbitration must 
find its application. 

This doctrine results from the spirit of the Ar- 
ticle 51 itself ; and the diifercnce between the 
consequences of a final and a provisionol settle- 
ment we may gather from two decisions of the 
Courts which should be read together. 

Court of Lyons. § 29. 2. 111. 

Court of Cass : § V. 41, 1, 412 Dupirc versus 
Lagache, 

The question before us, therefore, resolves it- 
self into this : can we construe the settlement of 
the 19th November 1 805 as a final or a provi- 
sional settlement ? 



Looking at the fact that the co-parLnc;}' is 
dissolved ; that Cazaubon received a lixcd sum 
for his share, and i.agesse, upon this sitiL-inent, 
assumes on himself the liabilities due by the 
concern, there louIJ be no doubt that this was 
a final settlement between the parties ; what 
more could be done ? 

But there are reservations made by Lagi'sae, 
and apparently, at least, accepted bj Cazaubon, 
for he received his money under this settlement. 
Lagesse reserves the right of recovering his 
share of the accounts received by Cazaubon 
and not accounted for ; does this fact change the 
nature of the settlement ? We think not ; it is not 
said that if errors are discovered, either party 
may re-open accounts ; it is not said that the set- 
tlement upon which Cazaubon is to receive a sum 
which he accepts is to be annulled or modified or 
even touched ; the reservation is oxpresâly for 
one distinct object; we have settled our accounts, 
but if you have received from certain debtors 
whose names appear in an inventory, the sums 
due by them, I shall call on you to give me my 
share thereof ; if CAzaubon has not placed him- 
self in the predicament pointed out by the reser* 
vations in question, the settlement is of course 
final ; if he have, the settlement, as it has been 
made, is not touched ; but Cazaubon shall, apart 
from the settlement account for what ho has 
received and not entered in the books ; every 
thing is specified ; he must himself have received, 
or if others have done so, they must be shown to 
have paid over to him. 

It i? not every debt that the rescrvatioas 
cover; merely such as were due by certain debtors 
whose names appear in a specified inventory. 
What is there left after the settlement ? a posaio 
ble claim for certain specific debt^, but no more. 
In fact the claim put in by Lagesse, supposing 
it to be borne out, on the merits, by the facts, is 
only the execution of the settlement between the 
parties ; and the case, altho' not so strong, cer- 
tainly, as tbe authority we are going to quote, 
comes within its i>rinciples. Vvde JDecotirteiz v 
Gérard S. V. 47.2.598. 

There, it is true, the settlement had been a/or- 
fait and carried with it absolute finit u de; but the 
principle is the same ; if a settlement between 
partners is in reality final, contestations touching 
Its execution are matters that come within the 
ordinary Jurisdiction of the Court, and are not 
subject to compulsory arbitration. 

It is evident, upon this principle, that the 
Court of Bordeaux, (/S.V. 1.2.15 Dvc v Taugin 
& org) ruled that a debt alleged to be due by one • 
of the partners in the settlement of accounts', but 
denied by such partners, might be the object of 
an ordinary suit and not of a compulsory refe- 
rence to arbitration. 

Whilst, therefore, we cannot go along with the 
Defendant's argumeutthat Art. 51 does not apply 
after dissolution of co-partnery, for, many instan- 
ces may and do occur when it certainly may apply, 
yet, when there has been a settlement, which 
evidently is meant to be final, there is an end to 
compulsory arbitration which was meant to apply 
to contestations on account of co-partnery and 
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between partners, but never meant to eitend to 
aU questions which roay arise upon the interpre- 
tation of a contract of sott'ement, the execution 
of such settlement, or the like. 

Arbitration is always favoured by the Court ; 
some cases are best disposed of by Arbitrators ; 
compulsory arbitration is another matter, quite ; 
and whilst the law which enforces it must be 
obeyed, it should not be extended beyond tho 
scope and meaning of the article which has created 
the provision by which, whether they like it or 
not, parties must refer. 

Here, on tho facts, wo are satisfied that the 
parties have finally settled, and that the special 
reservations for a specific object are not intended 
to change tho settlement, but are part of the 
settlement, and the questions which might arise, 
out of it are relative not to the contract itself, 
but to the due execution of the same. 

The plea of Jurisdiction is overruled, and par- 
ties will have to proceed on the merits of the 
case. 



SIPREME COURT. 



EXCEFTIOK EN DIIOIT. — (DeMUBBEB), — ACTION 
£N D02IMJL0ES £T IXTfiBÊTS CONTHE LA COU- 
BONKB. 

La Couronno ne peut être actionnée en doiumages 
et intérêts pour Vacte de Fun do eea officiers ; 
mais r Ordonnance 11 de 1862, sur lesChetnins 
de JPer, accorde à toute personne lésée par le fait 
de la mise en vigueur de la dite Ordonnance . le 
droit de se faire indemniser par le Gouverne" 
ment de cette Ile» 

Demuhhes. — Petitioît of. bight,— " Montbaxs 

DE DBOIT,*' — Ei.ILWi.Y ^IXDE3I»ITY, — Da- 
HAGES. • 

ITo proceedings in the nature of a Petition of rights 
to recover unliquidated damages can he main» 
tained against the Crown for a wrong committed 
ly its Officers or Agents ; but hg Ordinance 1 1 
0/1SG2, on lèailwaySf any damages which may he 
sustained on account of the said Ordinance may 
he claimed from the local Oovernment. 



MEKCIER & Anob.,— Plaintiffs, 

vei'sus 
C. J. BOYLE,— Defendant. 

Before : 

Hi» Honor tho Actixo CniEP Judge and 
The Honorable Mr. Justice Abnaud. 



Of Counsel for Plaintiffs. 
■Plaintiffs' Attorney. 
•Actg. Procureur and Advocate 
Gcjicral, of Counsel for De- 
fendant. 
J. BoucnET, — Defendant's Attorney, 



J. CoLi.v, 

E. Laubext, - 
S. J. Douglas,- 



16th April 1867. 
(See Vol. VI Pago 99.) 

The Declaration, in this case. allep;cs that the 
property of tho Plaintiff:^, situate in tho town of 
Port Louip, at a place commonly called " Passage 
Monncron,*' bad been converted into a Dock and 
Warehouse, when in tho year ISGl thoy were 
leased at the rate of ^'oOO a month ; that al- 
though the attention of the Dcfcudnnt as Chief 
Commissioner of the Mauritius Itaihvays had 
been called to the damages the property of the 
Plaintiffs was likely to sustain from the carrying 
out of certain projected llailway works, the Do- 
fondant, nevertheless, proceeded with the works 
and caused tho two rivulets '* Pouce " and 
" I^utte à Tonnier " to operate their junction at 
the corner of the Plaintiffs' property, with no 
sufEcient egress for the enormous quantity of 
water carried off by those rivulets, during the 
heavy xains. 

That this evil was increased by the sharp 
curve given to the canal currying off the waters 
of the united streams ; which curve, by retarding 
the How of the water.raised the level thereof; and 
also by the erection of a wall dOO feet long by 
G feet in breadth and ten feet high, just across 
tho natural course of " Pouce ** and '* i>utto a 
Tonnier " rivulets, and at the very spot of their 
former junction, which wall stopped the flow of 
waters aud caused them to accumulate at the 
place of the junction now existing at the corner 
of Plaintiffs* store ; that the Defendant, in his 
aforesaid capacity, further caused the '* Passage 
Monneron"to be shut up by a wooden puling 
close to the Plaintiffs' property, by reason of 
which all the waters with accompanyiug n'.atter 
coming from the ** Passage Monneron " was ob- 
structed and did flow into the said property. 

That on the I8th February 1SG5, duiiiig the 
heavy rains which fell on that day, the whole 
of the Piaintifls' property was, by reason of the 
Defendant's several acts above nu-i.tioncd, com- 
pletely inundated by the overflowing waters of 
the two rivulets increased by the waters of" Pas- 
sage Monneron "and '* Créoles Hivulet?,'* where- 
by large amount of goods and merchandize were 
irretrievably lost or damaged, and tho lessees of 
PlaintiflV house, •* J. & J. Krodie & Co.," left 
tho premises immediately after the inundation. 

The Declaration concludes by praying that the 
Defendant, iu his capacity aforesaid, be condem- 
ned to pay ^8,000 us damages for wrongs sus- 
tained by Plaintiffs. 

This Declaration was demurred as well as 
[.'leaded to at tho same time. 

We have, to-day, to consider only tho merits of 
the demurrer, the grounds of which are twofold : 

16. That tho Declaration does not disclose any 
sufGcient cause of action ; 

• 

2o. Tliat Plaintiffs cannot, in a petition of 
right, recover damages against the Crown for the 
alleged causes of action iu the Declaration set 
forth* 
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Tlie Crown Counsel supported this Demurrer 
I>y tbe some arguments urged by him in a similar 
cÀst\ \'\: : Heirs Bondcaux v. The Colonial Go* 
iv-"';.":.'. (Supra, PaiiC, 25) and, again, quoted 
the ;uuhoritic3 then cited by him vix: Tobin y» 
Qucciu Law Journal, Reports year 1 8Gé, Com. 
Picas, p. 199 & 215. Feather v. Queen, Law 
Journal, Reports. ISOG, p. 200—209. in which 
cases it is laid d<nvn as the settled Law of 
England, that no proceedings ia the nature of 
petition of rights to recover unliquidated da« 
mages can be maintained against the Crown for 
the trespass or wrong of its officer or agents. 

J. CoLiy, Substitute Procureur General, of 
Counsel for the Plaintiffs, argued that the da> 
xnages claimed from the Crown, in this case, were 
not claimed in consequence of a trespass or tort 
on the part of the Crown or its Officer, but by 
reason of an act perfectly lawful in itself, being 
warranted by the Eailway Ordinance, having ne- 
vertheless entailed loss on the Plaintifls, which 
the Crown is called upon to make good by that 
very Railway Ordinance ^o, 11 of 1S62, Art. 10, 
whereby it is enacted that 'any compensation for 
'^ any damages which may be incurred on account 
** of the exercise of any other power by this Or- 
" dinauce conferred, shall, in case of- dispute, be 
" £zed in manner following and not otherwise, 
^* viz: by a District Magistrate, when the amount 
'' claimed shall not exceed £ 100 ; and by Com- 
" mii^sioners to be appointed under this Ordinan- 
'' ce, when it shall exceed that sum." 

If a riglit to compensation is given by the Or- 
dinance, how is that right to be enforced without 
an action against the officers of the Crown ? 

On the action brought against the agent, the 
latter in justification, pleads the necessity and 
legality of the works caused to be done by him 
in his official capacity with the sanction and ap* 
proval of the Governor, with the advice and con- 
sent of the Council of Government. 

The fact of the Defendant having acted with 
the sanction of the Governor, with the advice of 
the Council of Government, in execution of the 
Bailway Ordinance, takes this case out of the 
rule laid down in the Judgments given in favor 
of the Crown, in England, where the Officers of 
the Crown had caused a damage to a subject, 
not in the discharge of their duties, but by a de- 
parture from the law of England. 

That they should have to bear the consequence 
of their wrong is but fair and just ; that the 
Crown should not be liable in damages under 
such circumstanceSjis equally fair and intelligible. 

But in this case the works ordered and done, 
the cause of the mischief complained of were so 
ordered and done in obedience to law. 

The act of the Defendant is no wrong in law, 
nor are the sanction and order of the Governor 
and the Council of Government a departure from 
the law ; but the carrying out of that lawful or- 
der of the Governor and Council of Government 
has, nevertheless, caused a damage. "Who is to 
compensate the Plaintiffs for the damage sustain. 
cd ; the Officer who has merely complied with 



the lawful order of the Crown ? Surely not, — If 
80 the Government must be liable for the com- 
pensations sought for. 

JUDGMENT. 

The facta of the cases referred to bv the Crown 
Counsel, in support of tlie Demurrer filed in 
this cause, essentially differ from the f'lcts of 
the case now before the Court. TheEugliah 
Courts had to consider two cases ia which the 
Officers or agents of the Crown had committed a 
trespass which had entailed heavy damages on 
the suppliants. 

It was held in Tolin v JRex, Isù: that tho naval 
officer (Captain Sholto Douglas) by whom the 
wrongful act was committed was not acting un- 
der the authority of Uer Mnjcsty, but in tho 
performance of a duty imposed by act of Parlia- 
ment ; 27id That assuming him to hare been en- 
gaged under the control and directions of the 
Crown, the act of which he was guilty was not 
done in execution of the powers to which he was 
restricted by act of Parliament, but held, Srdly, 
that no proceedings in the nature of a petition 
of right, to recover unliquidated damages, could 
be maintained against the Crown for the tres- 
passes of its officers and agents. 

In Feather- v the Qiieen^ tried in the QuEE^''s 
Bexch, tho law laid down, as to the irresponsibi- 
lity of the Crown for the trespasses of its OlU- 
cers and agents, was asaerted by tho Queen's 
Bexch, in these words : " If the effect of tho 
'* letters patent was to exclude the Crown from 
" the use of the Invention secured to Fsa.til£Q 
" by the letters, yet that a petition of right could 
'* not be maintained in respect of the infringc- 
** ment of the patent ri^ht, for the following 
^ reasons : not only is there no precedent for a 
*' petition of right being entertained, in respect 
** of a wrong in the legal sense of the term, but 
" if the matter is considered in principle, it be- 
'* comes apparent that the proceedings, by peti- 
** tion of right, cannot be resorted to oy tbe sub- 
*• ject, in case of a torU " 

For, it must be borne in mind that the pe- 
tition of right unlike a petition addressed to tho 
grace and favor of the Sovereign, is founded on 
the violation of some right in respect of which, 
but for the immunity from all process with 
which the law surrounds the person of the So- 
vereign, a suit at Law or in Equity could be 
maintained. 

The petition must therefore shew, on the face 
of it, some ground of complaint, which, but for 
the inability of the subject to sue the Sovereign, 
might be made tho subject of a judicial procee- 
ding. Now, apart altogether from the question 
of procedure, a petition of right, in respect of a 
wrong in the legal sense of the term, shews no 
right to legal redress against tho Sovereign. 

For, the maxim that the Kixo can do no 
wrong, applies to personal as well as to political 
wrongs ; and not only wrongs clone personally 
by the Sovereign, if such a thing can be supposed 
to be possible, but to injuries done by a subject 
by the authority of a Sovereign. 
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For, from the maxim that the Kinq can do no 
wrong it follows, as a necessarj coasequeace, 
that the Kiya cannofc authorize wrong ; for, to 
authorize a wrong to be done is to do a wrong, 
in as much as the wrongful act, when done, be* 
comes in law, the act of him who directed or 
authorized it to be done. It follows that a 
petition of right which complains of a tortious 
act done by the Crown discloses no matter of 
complaint which can entitle the petitioner to 
red res?. 

As in the eye of the law no such wrong can be 
done, so in law no right to redress can arise, and 
the petition, therefore, 'which rests on such a 
foundation falls at once to the ground. 

But the facts of the present case are quite 
different. The facta laid to the charge of the 
Defendant do not arise from a tort on his part 
as in Tohin and Feather ^ or on the part of tho high 
authority which has ordered the doing of the 
works. The Government and its Officer were 
fully warranted by law, in acting as they have 
done. 

But these . acts though lawful in themselves 
have, nevertheless, been attended with mischief. 
Some compensation, if not already giren, surely 
must be given to the sufferers for the damage 
sustained. 

But by whom is such compensation to be 
made ? By the Officer P But he has be^n a mere 
instrument in carrying out the lawful orders of 
the Crown ; why, then, should he bo liable for 
the compensation demanded ? Where it shewn 
that the Officer had not strictly conformed 
to the orders of the Crown, we should un- 
derstand that he should be personally liable ; 
because by such a departure from orders, he 
would have acted without authority, and the 
Crown would have been fully justified in repu- 
diating the acts of its officer as inconsistent with 
the order given him. 

The Officer in such a case would have com- 
mitted a tort for which he might have been per- 
sonally liable, ai>d not the Crown. 

But wo have not before us any evidence, 
in this case, of the Defendant having disobeyed 
the orders of the Crown ; no such departure 
from orders was ever hinted at ; and yet in the 
absence of any tort on the port of the Officer, 
weave tdld that thi:^ petition of right for un- 
liquidated damages cannot bo maintained as dis- 
closing, in tho fiico of it, no matter of complaint 
which can entitle tho petitioner to redress at tho 
banda of the Crown ; or in other words, that the 
subject is to b<i at the mercy of the Crown, which 
cannot bo, both for the dignity of the Crown and 
for the rights and liberty of the subject 

In submission to the law the subject is bound 
to suffer certain lawful acts ordered by the Crown 
and done by its Officers or Agents, entailing 
upon him a loss ; and yet he is to be without 
compensation from the Crown Officer who has 
committed no wrong, and from the Crown which 
cannot and ought not to be liable ; and why ? 
forsooth, because the Crown cannot be made 



liable for unliquidated damages on a petition of 
right. 

But the liability of the Crown appears to us 
fully established by the enactment of Ordinance 
No. 11 of 18G3, Art. 10, which provides that : 
** Compensation for any damages which may be 
" incurred on account of the exorcise of any 
** other power by this Ordinance conferred, I 
" shall, in case of dispute, be fixed in such and / 
" such another manner." 

Assuming, of course, the existence of the da- 
mages complained of as consequential upon the 
existence of the works lawfully ordered by tho 
Crown and i>erformed by its Officers, in strict 
accordance with the orders given and received, 
it appears to us that, by virtue of the Colonial 
law, compensation is due. 

If so, tbe Declaration discloses on its face a 
matterof complaint entitling the petitioner to 
redress. 

Hence» it follows, that the Demurrer filed, 
grounded as it is on the fact of its not disclosing 
any sufficient cause of action against the Crown, 
by way of petition of right, is bud in law aod 
must be overruled. 

It is, accordingly, overruled, with costs. 



BAIL COURT. 



Meubles et Immeubles, — Coxstbuctions éle- 
vées SUE LE TERBAiy D^AUTBUI,— lNnf:M:TITÉ, 

— Compétence du Magistrat de Distbict, 
Abt. 555 DU ce. 

Sien qu'une action immobilière ne soit ^mnt de la 
compéttmce du Magistrat de District, et que les 
constructions élevées à jperpéluelle demeure 
soient considérées par la loi comme des immeubles^ 
cependant lorsqu\in locataire aura élevé des conS" 
tructions avec des matériaux lui appartenant, sur 
le terrain du propriétaire, le Magistrat aura 
compétence pour entendre une action à la re- 
quête du locataire réclamant au propriétaire le . 
droit d*enlever ses matériaux ou une indemnité 
n^ excédant pas «^250. 



Moveables a^jd Immoveables, — Buildings 

KUKtn El) ON TUE VBOVKUTY OF A THllin PAUTT. ' 

— IxDK.MxrTy, — JinusiucTïON op tuk District 
Maoist»atk, — AuT. i')')^ or ïiii: C.C. 

Buildings fixed to the grou,:d are by law immo- 
veabie property, and the District Magistrate has 
no jurisdiction in any action wherein any title to 
any land tenemcjits or real estate is in question. 

But when a lessee lias set vp buildings, with mate* 
rials of his own on the pro2)crty leased, he is ou 
titled to apply to the District Court in order to 
compel the landlord to elect in allowing the build- 
ings to be retnoved or keeping the same and pay^ 
ing to the lessee an indemnity not exceeding £50, 
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PELIXE,— Appellant, 



versus 



GOUEDIN,—Ee8pondent. 

Before : 
His Honor Mr. Justice Colik. 



TV. D. BOLTOK,- 

E. Pelleeeaxt, 

C. BODESSS, 



-Of Counsel for Appellant. 
-Appellant's Attorney. 
-Of Counsel for Respondent. 
-Respondent's Attorney. 



2l8t June 1867. 



Before the District Court of Pamplemousses 
the Keapondent then Plaintiff, had entered an 
action against the Defendatit, now Appellant, to 
obtain an Order to demolish and remove from a 
portion of ground by him let from Defendant's 
father, the former proprietor of the said ground, 
a certain wooden buildings tin covered, and built 
by the said Plaintiff on the piece of land in (}iies- 
tion, and in cnso the Defendant refused to allow 
tho rininiiil* to exercise that right and preferred 
payiug tho value of the said buildiug, the i'Jain- 
till' claimed a sum of $250, being, as he alleged, 
the value of such building. 

The Defendant, in the District Court, pleaded 
to the jurisdiction of the Court ; that plea was 
overruled ; the parties proceeded upon the merit 
of the case and Judgment was fiually given, on 
19th February 1867, in favor of the Plaintiff, the 
value of the building beiog reduced from £50 to 
£25 which the Defendant was ordered to pay, 
^failing which the Plaintiff was allowed to re- 
move the said house from the ground, within a 
reasonable delay. 

Against that Judgment an Appeal was en- 
tered. 

JUDGMENT, 

Although the reasons of A ppenl contain several 
grounds on which the Judgment of the District 
Court is challenged, one only was argued before 
this Court, that which went to the jurisdiction 
of the Court below : District Courts having no 
power to deal with questions of real property. 
Article 555 enacts that ifatltird party has erect- 
ed building or works on ground not his own, the 
proprietor of ihe ground may either call upon 
nim to remove the buildings without indemnity, 
or if he prefers it, he may keep the same, paying 
for the value of the materials used and the price 
of labour, and no more. 

The action, here, is by the tenant to call on his 
landlord or landlord's assignee to elect, keep, and 
indemnify or allow the removal of the materials 
used. 

If any question arose as to the right of accession 
or quo ad jproprieiaiem, tho question would be, by 
its nature^ real. 



But a question of indemnity or the removal of 
the more congeries of plaiika and tin, ia perdonal, 
if it is apparent that there is notliing beyond this. 
To ascertain whether the question ia really reduced 
to such slender proportions and that really no 
other question is involved in tho solution of this 
principal one, it was necessary to inquire whether 
the building in question was erected before or 
after the tenancy and by whom. 

It was quite plain that the Plaintiff was out of 
Court if he did not prove that as a tenant he 
built the same with materials of his own, the value 
of which be might claim. 

But if it be true that his case is such as he set it 
forth, DO question to land or ownership, can arise 
and unless stopped by some contract or waiver of 
right, he can claim the value of his materials and 
price of labour, or the materials themselves. 

The Ma^strate has inquired into the facta 
which» to his satisfaction, made out the Plaintiff's 
case. 

It was shown that the building in question was 
built on Defendant's land by the Plaintiff and with 
materials belonging to him, the Plaintiff. Tho 
issue is resolved into one of indemnity if tho land- 
owner keep the buildin;^; or if ho declines to keep 
tho building.the Pliiinliir takcâ away and rrnioves 
tho demolished component parts ot that which, by 
tho landowner's choice, has ceased to bo incorpo- 
rated with the land. 

The Court finds nothing in the facts or in the 
issueâ that could take away the Magistrate's ju- 
risdiction ; if it be true that most cases that are 
at all connected with land are real by their very 
nature, yet it may happen and it bas ha; pened 
that other like question of rent,of indemnity, may 
be connected with land, and yet leave perfectly 
untouched any right to or over the land, and are 
cognisable by the District C^urt, provided the 
amount claimed do not exceed its jurisdiction. 

The Appeal must be dismissed, with costs. 



SUPREUE COURT; 



MiîîEUR, — Vente d'Immeublk, — ^Vekte Judi- 
ciAiBE, — Action en nullité de la. tente. 

Loi'squ^n immôuble appartenant à dcxix rulncurs 
aura été vendu imr voie de vente judicialrCf à la 
requête de la mèro agissant comme tnirice d'un 
seul de ses e^ifantSy Vautre mineur ne -pùU'ya, 
lors de son emancipation et assisté par sa mere 
agissant comme curateur à V ériiancipation^ dC' 
mander la nullité de la dite vente. 



MiNOB,— SiXE DP Immoveable Pkopebty,— Ju- 
dicial Sale,— Action in nullitt or the 

SALB. 

Where an immoveable pivpci'ty, hclonging ta izvo 
minor children, was sold hy ^vay of judicial sale, 
at the request of the mother acting as legal gxiar' 
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(Uan to one of her said children only, and after' 
wards the otlierr child, Icing duly eiuancijyaied 
and ns8iat<:d by her said euotJicr as Œirator to the 
emancii)ation, claimed the nidi it y of such salo^ 
the Court ruled that to entertain such an a^ypli' 
cation would appear an encouragonent to fraud 
and immorality^ aiul that the action ought to he 
dismissed in its present state. 



TIESELVON & Anob.,— Plaintiffs, 



versus 



E. J. HERCHENEGDEE & Obs,— Defendants. 



Before : 

His Honor Mr. Justice Coldî and 
His Honor Mt. Justice Abkaud. 



G. GuruERT, 

A. ASTBUC, 

J. CoLnr, 

E. DUYITIEB, 



•Of Counsel for Plaintiffs. 
-Plaintiffs' Attorney. 
> Of Counsel for Defendants. 
-Defendants' Attorney. 



2l5^ Jtme 1867. 



In this case, Widow Raphael, now in the case as 
curator to the Piamtiffs, was the mother of two 
children,one Moïse Tirselvon and Raphaël Tirsel- 
von born, a posthumous child, in December 1849. 
She had asked and obtained, with the consent of 
a family council, the judicial sale of a house being 
in the succession of her late husband. 

The house was sold at the bar, on the 5th of 
February 1851 ; subsequently resold by " Folle 
Enchère" aud bought by Margeot represented 
by the Defendants as his assignees, on the 12th of 
April 1851. This sale was made by the guardian, 
the Widow Tirselvon, at the request of Mo'ise 
Tirselvon, alone. 

To-day the other child, Raphaël Tirselvon, 
emancipated by his mother and assisted by her as 
liis curator.asks the nullity, by *Hierce opposition** 
of all the proceedings made towards tbe sale of 
the house in question, on the ground that he 
ought to have been made a party to such pro- 
ceedings. 

A preliminary objection has been taken by Mb. 
Julias Colik for the assignees, to the effect that 
Widow Tirselvon cannot appear as Plaintiff to ask 
the nullity of proceedings, the nullity being of 
her own making. 

It is answered by Guib£ET that she does not 
appear as Plaintiff, but simply to assist the Plain- 
tiff who is an emaccipatod minor. 

We are of opinion that the action cannot be 
maintained as it is entered, that is with the assist- 
ance of the very party whose fault is brought 
forward as the grievance for which redress is 
asked at the hands of the Court. 

This is not an action in. which the minor is 



made Defendant, but on the contrary it is an ac- 
tion the initiation of which is taken by the minor 
and his curator, and the solo ground on which 
tho action is founded is the fault of tho party who 
standi as Plaintiff along with her son before tho 
Court. This tho Court cinnot entertain on tho 
strenath of the axiom ** l^emo undiatur iurpiludi' 
ncm suavi allefjans" It has been ruled that a 
guardian could claim tho nullity of a sale mndo 
Oy himself to the prejudice of a minor, but tho 
case of Babhet v Gj^nix, ( S. 37. 1. Ill ) is very 
different ; there the question came, tho minor as- 
sisted by his guardian being Defendant not i?lain- 
tiffas in this case. Moreover tho party who 
prayed the nullity, ie the purchaser of the minor's 
property, was himself the sub-guardian, that is a 
party in fault himself. Moreover tho defence of 
the minor was not on^y that the sale had been 
made contrary to law, but that his rights had been 
prejudiced by ^'îésiom" 

None of these elements appear in this case, 
here we have a party who, as guardian, has sold 
property which she gave out to be the property 
of one of her children, and she comes afterwards 
in the capacity of curator of the other child and 
complains of the deceit she has practised and 
claims the benefit of such an act, on tho ground 
of that fact and no other. 

We are of opinion that to entertain such an 
application would appear an encouragement to 
fraud and immorality and that the action should 
be dismissed in its present state. Costs divided. 



SUPREME COURT. 



Compensation, — Cession ns Biens. 

Des hillets fion échus^ sotLScrits par xin débiteur qui 
fait Cession de Éiens, ne peuvent être opposés 
en compensation d*une créance exigible formant 
partie de V Actif de la dite Cession de Biens. 

Set-off,— Cessio Bonouum. 

J^romissory notes subscribed by a 'party wJlo has 
ûled a Petition to make a Cess^io Bonomm cannot 
he off&i'ed in cœnpoisation, ifthcy were not due at 
the date of the filing of such Fetition, against a 
claim due forming paH of the assets of such Feti^ 
Hotter, 

LAD BENT AND Wife,— Plaintiffs, 

versus 
CAMPBELL AND Oes.,— Defendants. 

Before : 

His Honor the Acting Chief Jtxdge and 
The Honorable Mr. Justice Colin. 



J. L. Colin, 
E. Laueent, 
Hon. H. Kœnig,- 

J. PlGNEOTJY, 



■Of Counsel for Plaintiffs. 
•Attorney for the same. 
■Of Counsel for Defendants. 
-Defendant's Attorney. 
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6th August 18G7. 

In this c;i8C iho Phiintiffs suo tlio Dcfendaut 
Cainiîbolî in his cnpacity of Ollicial Assignco 
in tho matter of tlio conaolidated appUcatious 
for a *' Cossio Bonoruin '* of Widow Eugene 
Bazire, Widow Emilo Vaudagne and Pierre 
Ivanoff Lepoigneur ; the Widow Bazire and Wi- 
dow Vaudagne as heirs each for J of the late 
PieiTO Victor Lanougarode, their father, and 
Pierre IvanofT Lepoigneur, a3 heir of the last 
third, (on account of tho renunciation by his 
sidtor and brotlier) of the kte Pierre A^'ictor 
Lanougarode, by representation of his late mo- 
ther Lauro Pamela, the deceased widow of tho 
late Volcy Lepoigneur. 

2ndly. Ernest Guyomard Preaudet, and 3rdly. 
Edouard Scrcndat, the two last as creditors' As- 
signées to tho said " Cessio Bonorum," and as 
far OS need be : lo. Marie Anais Lanougarode, 
the widow of the late Charles Eugène Bazire, as 
heiress of the late Pierre Victor Lanougarede, 
her fatlior deceased, 2o. Victoire Sidonie Lanou- 
garode, the widow of the late Emile Vaudagne, as 
hciro.MS of the said late Pierre Victor Lauouga- 
rède, her father, deceased. So. Pierre Ivanoff 
Lepoigneur, acting as heir of the late Pierre 
Victor Lanougarède, his grand father, by repre- 
sentation of Laure Pamela Lanougarède, the do- 
ceased widow of the late Volcy Lepoigneur, his 
mother. 

The Decloration alleges that by an act passed 
before Notary Pel to and his colleague, of the 
301h Xovembcr 1SG3, duly registered, Eugene 
Laurent and wife, did for the reasons therein 
recited, acknowledge themselves indebted to 
the late Victor Lanougarède, in the sum of 
;S45,070.20c., which they had bound themselves 
to pay to the said Lanougarède, with interests at 
9 p 0[0 per annum, and as guarantee the said 
Laurent and wife mortgaged the S^Sths belonging 
to them of the Estates ** Califot^nia " and •* Ho» 
salie,** 

That by an Act passed before the said Notaiy 
Pelte and his colleague, of the 1st December 
18G3, duly registered, the sai i Laurent and wife 
sold, to the said Victor Lanougarède, tho two 
undivided eighths out of the SiSths belonging to 
them of said two Sugar Estates " California " 
and " Eosalie:' 

« 

That it was agreed that the 2[8ths should be 
repurchased by the vendors, within 3 years. 

That during these 3 years, Laurent and wife* 
should retain the enjoyment and possesion of the 
said two eighths by them sold, and that tho said 
Lanougarode, at tho expiration of the said 3 
years, should pay hif* purcliase price by wotling 
oil' tho 8u\n due to him, in virtue of tlio obliga- 
tion of the 30tii N<ïvember 1803, if Laurent 
and wife had not, before, taken advantage of 
their right of repurchase. 

That it was further stipulated that during tho 
3 yearrf, Lanougarode should preserve all tho 
rights of mortgage granted to him by the Nota- 
rial Act of the 3uth November 18G3, and that 
the interest of the sum of ^1:5,070.200. âhould 



continue to run on his behalf, and that th.c >:iid 
Lanougarode should not claim tlio pnyinc nt of 
tho said sum of ^'15.070 2l)o. in ])riiuij)al, ai:d 
the interests thereof, until the 20th îso\eiiiber 
1800, 

That according to an act under private si^^Ka- 
tures, made double between partie?^, on the 10 th 
December 18G3, duly reiiit<tered, it was j-lipu- 
Inted that in order to facilitate tho rcpurohasc, 
by Lauront and wife, of the said two c.iî^'hths, 
another year was granted to them f^r such re- 
purchase, provided they paidoiTto Lanoui^'art'dc, 
before the 25th November 1SG7, the 1 [2 of the 
sum of $57,200, being the amount in principal 
and interests, up to tho 25th November IbCT, 
of the obligation subscribed by Laurcfit and wife 
to Lanougarode, on the 30th Novoniber ISCS, 
and the other 1|2 of the said sum before the 25th 
November 1807. 

That the contents of the deed of sale of the 
1st December 1803, and of the act under pri- 
vate signatures of the 15th December lbG3. 
clearly shew that the sale was a mere guarantee 
of the obligation of tho 30th November 1603. 

That Laurent and wife are themselves credi- 
tors of the estate and succession of Lanougarode 
represented by the said Defendants, in tlio &um 
of ,Ç54',435 29 c., being tho amount in principal 
and interest, up to the 30th Marc'i 1S07. of 
certain accounts, writings obligatory and promis- 
sory notes. 

That the Plaintifts wishing to free theni.^elves 
' of tho amount of the said obligation, by a set olf 
of the similar sum due to them on the said pro- 
missory notes subscribed and endorsed by the 
said Lanougarède or by his heirs or represen- 
tatives and in virtue of several accounts and 
other obligations accepted or subscribed 'hy 
them, of which tho Plaintiffs were bearers, the 
whole being now due, had made known to tho 
said heirs Lanougarède that they would not 
take advantage of tho delays granted to them 
by tho several acts and decdfj passed be- 
tween them nnd tho late Lanougari«de, for tho 
specific proposition of the set off above mention- 
ed, and had appointed the twentieth March 1SG7 
as the day on which their obligation should be- 
come due and should be extinguished by the 
said set off. 

Tho Plaintifls conclude their Declaration by 
demanding of tho Court, here to declare and ad- 
judge that the obligation of tho 30th November 
18G3, in favor of Lanougarède, amounting on 
the 20th March 18G7, to the sum of .^ 5 VA22. 
38 c, that is to say the sum of S 15,070 20 c. 
in principal, and S 0,352 00 e. in interest. 
from 30th November 1SG3 to tho 30i]i ]\huvh 
18G7, is, in fact, compensated by the s.iid claim 
of the Plaintifls and therefore exists no more, 
and is finally extinguished by the set oil* of the 
debts of Lanougarode and of his heirs and re- 
presentatives, which the Plaintiils oiler and arc 
rendy to deliver up duly acijuittcd and dis- 
charged. 

The Plaintiils further, demand th.at the Court 
do order the erasure of the inscriptions taken 
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by Lanoiigarcdc against them, en the 20th De- 
cember ISol, Vol. 120 No. 210. and on the 30th 
November 1SG3, Vol. 131 No. 255 ; and more- 
over that thiî Plaintills do resume the property of 
the two undivided eights of tho estates " Call» 
Jb7'nia " and •* Rosalie, " by them sold (à rémé- 
ré) to the said Lauougarède, as a guarantee of 
the aforesaid obligation, and which said sale by 
the extinction of the above obligation, has no 
more any cause. 

The Defendants', Widow Bazire, Widow Yau- 
dagne and Pierre Ivanoff Lepoigneur pleaded 
that thoy would abide by any decision of the 
Court, claiming costs against Plaintifis. 

The other Defendants Campbell, Préaudet 
and Edouard Serendat, in their respective capa- 
cities above stated, protesting that the Plaintiffs 
had any right of action against them, specifically 
traverfed aud dertied, in manner and form, the 
Declaration ; and for a plea, in this behalf, say 
that the pretention of Plaintiffs to free them- 
selves from their debt to the Estate of the late 
Lanougarède, by means of a set 011*, is not admis- 
sible in law. That the set off proposed by the 
Plaintiffs after the filing by Widow Bazire, 
Widow Vaudagne and Pierre Ivanoff Lepoi- 
gneur, of their petition for a " Cessio Bono- 
rum,*' and grounded on bills, notes and other 
writings obligatory which have become due shicô 
and 'pending the aforesaid application for a 
^' Cessio Bonorum," cannot be admitted to the 
prejudice of the creditors of the said Widow 
Bazire, Widow Yaudagne and Pierre Ivanoff 
Lepoigneur. 

That the notice served at tho request of the 
Plaintiffs upon the heirs and representatives of 
the late Pierre Yictor Lanougarède, on the 11th 
December, that is to sny, on the day previous to 
the filing of the aforesaid petition for a " Cessio 
Bonorum " cannot have had for effect to make 
and render due and claimable, and as such oppo- 
sable by way of set off to the Estate of the late 
Pierre Yictor Lanougarède, titles, of which tho 
date of maturity had not yet come. 

That the Plaintiffs are not and never have 
been regularly and legally bearers of tho titles 
upon which they ground their prayer for a set- 
off. 

The original hearing of this case led to an in- 
terlocutory decree under the date of the 16th 
October 18G6. (see 18G6, page 164,) authorizing 
tho Master to certify to the Court, within one 
month from the above date, which, if any, of the 
promissory notes founded on this case, were 
claimed upon by other persons,and at what dates; 
all rights and pleas of parties and questions of 
costs resorved. 

In obedience to the above interlocutory de- 
cree, tho Master certified certain facts shewing : 
lo. That tho 13 promissory notes founded upon 
by Plaintiffs had been affirmed and proved by 
Serendat, on the 6th of January 1866, amount- 
ing to 816,973.47 

2o. That the promissory note of 
;S1,000, falling due on the 20th 
February 18GG, had been affirmed 
and proved by Bruneau Duhaut, on 
the 30th December 1865 . . . . 1,000.00 



The whole, amounting to 



• ■ 



$17,973.47 



The other claims sought to be sel-ofF agriin&t 
the claim of the assiGrnces Lanoucarode, bccir on 
the face of them, no evidence of proof, either by 
tho original holders of Lanougarode's obliga- 
tions, nor by Lauren*". 

Many of them appear to have become due 
only after or by reason of tho petition for a 
** Cessio Bonorum " by the llcirs Lauougarède. 

We had, therefore, before us two sets of bills 
or obligations. Some duo before and at tho date 
of the petition for a *' Cessio Bonorum " and 
proved by other parties then Laurent and wife, 
and others rendered due by the fact of the peti* 
tion, but not affirmed. 

Nevertheless the Plaintiffs considered them- 
selves entitled to set-ofi" the whole of the bills 
and obligations above mentioned. One of the 
Judges who had not heard the arguments urged 
at the original hearing for and against the ad- 
mission of the set-oô\ not being in a position to 
express an opinion on the merits of the Master's 
Be port, the Court by its interlocutory decree of 
the 12th February 1867, ordered a fresh argu- 
ment which was entered upon on 22nd of tho 
last mentioned month and resumed on the 20th 
March last. 

J. CoLis", of Counsel for the Plaintiffs, after 
having enumerated the facts above stated viz : 
the origin of Laurent and wife's debt to Lanou- 
garède ; the mortgage of the 3 [8 of California 
and Bosaîiô. and the sale "à réméré" by Laurent 
and wife, of the 2[8ths of those 2 Estates to La- 
nougarède, the extension of the time of re- 
demption of the 2[8ths sold, contended ] that 
the sale "à réméré " was not an absolute sale 
but a mere additional guarantee of tho ^lort- 
gage debt resting on the 3i8ths of California 
and J2osaUô" 

That such was the naturo of tho salo was 
shown by the stipulation that Laurent and wife 
should continue in the possession and enjoyment 
of the subject matter of tho sale ; that Lanou- 
garède should preserve his mortgage, for his 
principal and interest, on the d[Sths of California 
and Sosalie <ind that in default ' by Laurent and 
wife of redeeming the 2i8ths sold, Lanougarède 
would be entitled to pay his purchase price of 
the 2iSth8 by setting off the amount of his mort- 
gage debt on California and JRosalie. 

That before the enlarged time of redemption 
had expired, Laurent and wife bad given notice 
to the heirs and representatives Lanougarède 
that they, the Plaintiffs, would wait tho time sti- 
pulated m their favor for the exercise of their 
right of redemption ; that true it was that this 
notice had been served upon tho heirs aud re- 
presentatives Lanougarède, on the eve only of 
the application made by the heirs and represen- 
tatives of Lanougarède for a "Cessio Bonorum," 
that true it was also, that some of the bills of 
1 which Laurent and wife intended to set off 
against tho cloim of Lanougarède, had become 
due, as a necessary consequence of the applica- 
tion for a **Ce8sio Bonorum" and had been prov- 
ed by the bearers thereof, on that application ; 
that true it was, again, that other obligations and 
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accounts intended to be sot off against the claim 
of Lanougarede had never been proved, either 
by Laurent and wife or any of the original cre- 
ditors of Lanougarede and had become duo only 
after and in coosequenco of the application for a 
Cossio Bonorum ; that neverthe!ess»Laurent and 
wife, prosont holders of those bills, claims, obli- 
gations and accounts were fully warranted in law 
to set oif this claim of theirs against the claim of 
Lanougarède*B heirs and representatives against 
himself and wife. 

Colin supported the right claimed on the 
enactment of Art : 1,290 CO. which says that ; 

** La compensation s'opère de plein droit par 
*' la seule force de la loi, même à rinsu des débi- 
" teurs ; les deux dettes s'éteignent réci|)roque- 
" meut à rinstant ou elles se trouvent exister 
'' à la fois, jusqu'à concurrence de leurs quotités 
**- respectives. " 

That a set ofF may, under the French law, take 
place on a "Cessio Bonorum" ; that the Colonial 
*' Ccssio Bonorum " or Insolvency Ordinance, 
far from preventing ono debt being sot oiV 
against another debt rocoguizca tho oxiatonco of 
such a right. Tho Amvnding Bankruptcy nud 
Insolvency Ordinance, Art. 23, says that : when- 
over any doubt or diiliculty shall arise, touching 
the carrying into effect of any provisions of the 
said Ordinance No 23 of 1856, the provisions 
of tho said Ordinance No 33 of 1853 shall be re« 
fcrrcd to and applied as containing provisions 
applicable to such matter. 

That on refrrrence to Art : 110 of the Ban- 
kruptcy Ordinance it may be ascertained that 
where there has been mutual credit a set off is a 
matter of right. 

On the othf r side it was contended by Kœnig 
that the sale of the 2[8ths of California and Bo' 
salie was an absolute ^ale,the delivery of the sub- 
ject being delayed for the convenieoce of party ; 
that so true was this that Lanougarede agrees to 
mortgage the subject sold, in case such mort- 
gage were n»3cessary for the wants of the Estate 
And why this agreement if Lanougarede were 
not tlie proprietor of the 2[8ths above mentioned? 
If hi wera not, such an agreement was perfectly 
useless. But its existence clearly proves the ab- 
soluteness of the sale. 

If so what becomes of tho allegation of the 
sale having been made for the better guaran- 
teeing Laurent's mortgage? That the sale 
should have been required by Laurent, as an 
additional guarantee of his mortgage claim, in 
no wise affects the nature of the contract bet- 
ween parties viz : A sale " a réméré " of tho 
2[8ths of tho 2 estates above mentioned. 

The sale being an absolute one, tho necessary 
loîçical and legal inference was that if tho Plain- 
tifls wish to resume tho owncr.-<hip of tho subject 
sold, they must comply with the requirements 
of Art. 1673, 0. C, by paying to tho Heirs 
Lanougarede or their representatives, the 
amount &c, paid by Lanougarede for his pur- 
chase. 

This they profess to bo ready and willing to 



do. not in specie, but by means of a sel off Avhich 
they maintain to be practicable and a mattor of 
right, utider our Colonial " Cesnio Boiiorum " 
and Bankruptcy Ordinances. 

There was no doubt that whenever two per- 
sons Were rrspectivoly indebted to each, before 
a ** Cessio Bonorum *' or Braukiuptcy, the two 
debts are extinguished by compen^jatiou. (.\rt. 
1290. C. C.) 

But not so when the maturity of one of the 
debts, not yet reached, is hasteaed on by tho 
mere fact and in consequence of the "CoHsio Bo- 
norum or Bankruptcy. In such case coinpon.sa- 
tion is impossible as stated in Art : 121)8 C. 
C. viz : 

" La compensation n*a pas lieu au prejudice 
des droits acquis à un tiers ; ainsi celui qui 
étant débiteur, est devenu créancier dopuis la 
saisie-arrêt faite par un tiers, entre ses m tins, 
ne pe-t, au préjudice du saisissant, opposer la 
compensation. " , 

By Art. 15 of Ord. No. 23 of ISoG. il is 
enacted that forthwith upon tlio filing of any 
petition for a " Cessio Bonorum, " the Oilicial 
Assignee is to be appointed and sent into- pos- 
session of all tho personal estates and c fleets/ the 
rents and profits of the petitioner àc, which 
he is empowerdd, by Art. 17, to sell and otlicr- 
wise to di.-poso of. That tho filing of any petition 
for a Cessio Bonorum sliall constitute (Art : 42) 
in favor of tho mass of tlu* creditors of the peti- 
tioner, a general mortgage whic i, tho oilicial 
assignee is required (Art. 43) immediately, on 
his appointment, to enforce by an inscription 
which (Art. 44) is to inure to tho benefic of the 
mass of the creditors. 

Allowing a compensation, in such a matter, 
would be defeating the end aim^^d at by tho 
Colonial Ordinance, (viz :) equality amongst 
the personal creditors of tho Insolvent. 

The order which divests the Petitioner, by 
vesting the whole of his Estates in the assignee 
appointed by tho Court, is neither more nor 
less than an attachment by the law, in tlie hands 
of all the debtors to the Insolvent's Estate, 
lo. to secure tho mass of tho personal creditors 
against any possible loss, and 2o. to protect 
them against any undue preference, 

JUDGMENT. 

There is no nssimilafcion possible between the 
French law of Cessio Bonorum and our Colonial 
Ordinance, on the same subject. 

In the Trench Jaw.the party applying continues 
Master of all his rights and Estate, until the as- 
signment of the same to his crcditori», and as such 
is liable to any set-ofl'. But by Our Colonial Ordi- 
nance,' on tho filing of a petition for a " Cessio 
Bonorum, '* the official assignee is immediately 
vested with all the rights, titles and interest of 
the Insolvent. Further, the filing of sucli petition 
constitutes, in favor of the mass of the creditors 
of tho Petitioner, a general mortgage which h to 
inure to their benefit. 
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Our " Ceasio Bouoruni " law is, bo far, widely 
dillcrent from the Frfiich law, oq the samo 
subject, and produces as to non -traders very near 
the samo cilcct as the French law of Bankruptcy 
produces as to traders, which law allows of no 
compencatlou or «et-olf, escopt as to debts become 
due at one and the same time and before Baok- 
ruptcy. Ah to debts simultaneously duo at one 
and the samo time, but after adjudication of 
Baukruptcy, compensation is impostiible beyond 
the amount of the dividend due by the Bankrupt- 
cy. (Pardessus, Droit Commercial, Vol : 4. No. 
1,125 p. 27S). 

It is true that Bankruptcy and the ^ Cessio 
Bonnrum " hasten the maturity of all the claims 
and debts due by the Bankrupt and Insolvent. 
The reason of th'S is thus satisfactorily accounted 
for by Pabdebsus, Vol :4, No. 1,124 p. 275. 

'' Lorsqu'un Créancier accorde quelques termes 
'* à son débiteur, c'est bous la condition que ce 
*' dernier conservera sa solvabilité, ainsi que nous 
** l'avons déjà dit. No. 1 S3 ; la Faillite doit ren- 
** dre exigibles toutes les dettes du Failli et, en 
'' général, attribuer aux créaociers qui étaient 
" obligés d'attendre l'arrivée d'un terme quel- 
'* conque, pour exercer son droit, la faculté de 
" l'exercer de suite. 

No. 1125. — Mais " l'exigibilité dont nous par- 
'* Ions n'a pas les mômes eâets que celles qui dé- 
" riveraient de l'échéance régulière d'un terme 
'* conventionnel,et ne donne pas aux créanciers lé 
'* droit de demander ni de receroir, à l'instant 
" que la Faillite s'ouvre, le montant intégral de 
" sa créance ; comme cette exigibilité n'existe que 
" par la Faillite et par l'événement qui produit 
<< le dessaisis8ement,elleest subordonnée à tout ce 
" qui est la suite naturelle, et notamment à ce 
" que le créancier ne puisse plus recevoir de paie- 
" ments, que par le moyen de repartitions qui 
'* auront lieu dans la suite, a moins que la qualité 
'^ privilégiée de sa créance ne lui donne quelques 
" droits de préférence. 
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'^ Ainsi cette exigibilité accidentelle ne pro- 
duit pas la compensation avec une créance ex- 
igible par elle même. S'il pouvait par l'ex- 
ception de compensation, éteindre la totalité 
de sa dette, il obtiendrait le paiement intégral 
de sa 'crcaitce et alors il serait mieux traité 
que les autres créanciers' ; or la compensation 
ne peut avoir lieu au préjudice des tiers ; (Art. 
1,208 C. C.) d'ailleurs cette compensation lui 
procurerait un paiement par anticipation que 
nous verrons plus bas, être interdit; et comme 
le même événement qui rend sa créance exigi- 
ble est celui qui ne permet plus que le Failli 
fasse volontairement des paiements, il en résulte 
l'inadmissibilité de la compensation. 



*' Par lamémerai6on,appliquéeen sens inverse, 
" celui qiii est créancier du Failli, pour une som- 
** me échue et débiteur d'une créance à terme, ne 
" pourra pa», en renonçant à ce terme, dans le 
" cas où il a cette faculté, rendre cette somme 
•' compensable avec ce qu'il doit, pàrceque ce 
" n'est plus au Failli qu'il devra dans les six mois, 
** mais bien à la masse do la Faillite. Le Failli 
'' n'étant plus maître de ea fortune, aucun paie- 
** ment no peut lui être fait au préjudice ue la 



•* salsie-orrct que p'ono)}ce la loi en le df'aaish'^^ff.nt 
*' do l'administration de ses biens, et en ne per- 
*' mettant plus de payer à d'autres qu'aux adini- 
" nistratcurs qui sont nommés. Pierre, recevra 
*' dans la Faillite lo dividemle proj}ortioijii('l de sa 
" créance, et lorsque sa dette écI.LTni il d( vra la 
" paver en entier à la masse. (See alyo TouiL- 
*• LiÊtt, Droit CivU, Vol. 4. No. 381 p. -Iô8 "). 

If, as we believe, our " Cc?sio Bouorum " law 
is to be assimilated to the Frenth Bankruptcy 
law, the reasoning of the writer just quoted mili- 
tates very forcibly against the admission of the 
set-off urged in this case. 

The thirteen promissory notes, giving a total 
of S 10,973.4:7, were proved by Serendat on the 
5th January 1SG6, which clearly shews that tliey 
were not the property of Laurent and wife, at 
the date of the '* Cessio Bonerum, " 

No more was another bill of cS" 1.000 falling 
due on the 20th February 18G6. proved by Bru- 
neau Duhaut, on the 30th December 1BG5. 

These bills cannot clearly be set-oiT against 
the debt of Laurent and wife to the heirs and 
representatives Lanougarède. 

But is the set-off to be allowed for the other 
bill, claims and accounts tendered by Laurent. 

By our law of set-oflf, which is that of France, 
the Article 1,298 C. C , remaining unchanged, it 
is very clear to us that no set-off can be allowed, 
for, Laurent does not place himself within the 
conditions of the law of set-oiF ; Laurent has felt 
this, for, in support of his po8ition,we were strong 
ly pressed to import our law of Bankruptcy into 
questions like this which is relative to a *^ Cessio 
Bonorum " made by a non-trader. 

The law of Bankruptcy which, neither in its 
terms, nor in its spirit, has touched the law of 
contracts as laid down in our Codes, has so far, 
indeed, modified, not the pri/ici'j>l€8 but the appUca- 
lion of the law of eet-off, that it allows a set- off 
whenever there has been mutual credit between 
the Bankrupt and aoother party. But in order 
that there should be mutual credit, there must 
"be mutual dehts or claims convertible in'o debts, 
and is it possible to consider as a debt the con- 
tract before us which is in all its essence and 
bearing a contract of .sale ? a sale it is true, un- 
der the conditions of a redemption at the will of 
one of the parties, within certain delays, but^ still, 
a sale. 

If the vendor *• a réméré " does not redeem, 
the salt becomes absolute ; if he does redeem, the 
sale has not ceased to be a sale, but tht- redemp- 
tion operates as a retrocession from the purcha- 
ser to the vendor, and no more. 

Further the special article relative to set-ofi 
in the law of Bankruptcy, enacted to favour mu- 
tual credit between traders is no where to be 
found in our Ordinance touching " Cessio Bono» 
rum, " (Ord. 23 of 1856) nor is it to be traced 
in our Codes. 

The Ordinance No. 23 of 1856, has, it was ur- 
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gcd, been amon«leJ by Ord. îs'o. l^s of ISGi, 
which Yci'crs both to matters of Bankruptcy and 
of ** Cc\<iiio 13ouoruin. " 

That is true, but bow far ? The Ordinance No. 
IJ- of 1801. assimilates in some respects the pro- 
cedure relative to *'Ce88io Bonoruin" to the pro- 
cedure relative to Bankrupts, inter alia it allows 
the Court to suspend or refuse to admit a non- 
tnidcr to the bcucfit of the Ordinance, a power 
which was not conferred by the Ordinance 23 of 
1S3G which allowed the jud^e to punish the frau- 
dulent non-trader but did not allow him to refuse 
him the benefit of the act. But there is not a 
word about extending to " Cosaio Bonorum ** the 
special enactment relative to set off in matters of 
Bankruptcy ; there is not the slightest enactment 
modifying in these cases, the law of set-off; the 
article 23 upon which Laurent insists, merely 
enacts that ** whenever any doubt or difficulty 
"shall arise toucbiug the carrying into effect of 
•*any of tho provisions of the said Ordinance No. 
"23 of 1&Ô6. the provisions of Ord. No. 33 of 
" 1653 (Bankruptcy) shall be referred to and ap- 
''plied as containing provisions applicable to such 
" matter." 

But tiie law of set-off forms no part of the 
provisions of Ordinance No. 23 of 18oG, that Or- 
dinance docs not touch it. What doubt or diffi- 
culty can arise as to carrying into effect a pro- 
vision which does not exist p The doubts and 
diiïlcuities which are to be solved in case of need, 
by a reference to the Bankruptcy Ordinance, 
are doubts and difficulties, starting out of the 
provisions of the Ordinance, but never can be con- 
strued into importing into an Ordinance which is 
silent, new provisions, new enactments foreign to 
it aiid not needed for its proper working, since 
there is the Coda to regulate such workings It 
is, to us, very evident, that this reference to the^ 
law of Bankruptcy is intended to give, to the 
Court, power to act more effectually for the pro- 
per working of tho procedure and other matters 
included wiihin the four corners of the Ordinance, 
by having certain rules, already framed, to guide 
them, but, in no wise, to change tho law, where 
the legislature has not thought proper to repeat 
or amend it. The words, difficulties, doubts, pro- 
visions of the Ordinance, sufficiently shew this. 

We are of opinion that for this series of claims 
tendered as a set-off, Laurent and wife must fail, 
save and except for such as were due before the 
vesting order ; we wish to be understood to give 
Judgment and express our opinion solely on tho 
case as it comes before us, practically, a set-off 
tcndiTcd by Laurent. Whether tho claims held 
by tho riuintilTîi can, subaciitiently, be of arjy uso 
to thr.-m, (Ixîyond receiving a dividend), wo dis- 
tinctly wiuh to bo understood to say nothing— a 
good deal of ground has been travelled over in 
tho argument before us, our Judgment, however, 
is to the effect that Laurent and wife, in this ac- 
tion, cannot succeed. 

The action is, accordingly, dismissed, but as the 
case is one frimce imirresslûnis, "we shall give no 
costs. 



SlTREllE COIRT. 



PlXi^TIOX DE PRIX.— VeXÏE, EX JUSTICE, n'ux 

Immeuble nKPEXDAyx d'une faillite ou 

d'une CESSIOX DE BIENS. 

Ijacqaércuir iVaii itninf.uhle vendit, à la lars'c à h.v 
rcquC'tc des Sijadlcs d'une j'ailUle on d'utic C(i>is'ioio 
de hicnSt n'est i)a^ tenu, de faim fi.œr Hfnipri,^ 
hrsrjii*il en est rurjuis j^fO' tin créancier ])crso]i}icl 
dw failli ou de V insolvulk. 



•* Fixation de pbix,"— Sale, p.t judicial pho- 
CES3, OF Bankhupt's OU Insolvent*s Pjiovkk- 

TT. 

TJie jmrchascr of a real cdaicsolJ lij tlu: assi^nir- 1 
of a Bankru];d or Imolvent isvot hoand, UijahUl 
the formalities for a *^ fixa H on de prix " V'/ ih>i 
request of an inscribed creditor when such creditor 
doe* not hold this liypotliec on or against the for* 
nier ;propnetora of such estate. 



EET AND Anor., — Plaintiffs, 



versus 



BKEMON,— Defendant. 



Before : 

The Honorable Mr. Justice Colin and 
The Honorable Mr. Justice Arnaud. 



Hon. H. Kœnio,- 

J. PlONEOUY, 

Hon. V. Naz, ■ 
J. Q-. Tessieb, • 



•Of Counsel for Plaintiffs. 
•Plaintiffs* Attorney. 
-Of Counsel for Defendant. 
-Defendant's Attorney. 



7iA August 1S67. 



This was an action introduced by Aristide 
Rey and the three other Plaintiffs to obtain, 
from the Court, an Order declaring null and 
void, to all intents and purposes, and of no cllcct 
whatever, the Notice served upon by tho De- 
fendant Albert Bremen, to tho effect of compell- 
ing them, the Plaintiffs, to fulfil certain legal 
formalities to arrive at a *' fixation do prix.** 

Some of tho Defendants, to wit : the assignees 
of tho widow Bft/.iro, 1 ho widow Vaud.jgno find 
Pierre Ivauoff Lo])oigncur, who had c;ich of 
tlieiii made a " Cosnio lionorum,** put in a plea 
to the effect that they had no objection to oiler 
to the Plaintiffs' Apx^lication. 

Tlio other Defendant, Albert Bremen, plead- 
ed that he had a legal and regular Judicial 
Mortgage on tho Belle Vue Estate and oihcr 
Estates of his debtors, which mortgage was in 
full force. > 

That, as such mortgage creditor, ho was en- 
titled to tho rights and privileges attached to 
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his claim, and ^inore especially to servo tlio no- 
ticoa and aummonso.s rroacribed by lawto compel 
tlio riaintiflH to fulfil tho formalities prcBcribod 
by Arliclo 2,lS3— C. C. 

That 110 law liaa di.^pcnsed the riaintillji from 
llio fulfilment of tho said formalities ; and 
4tlily that tho ]3cfendant as a mortgage credi- 
tor dul}' inscribed, is not precluded, by the Judg- 
ment of adjudication, from exercising and put- 
ting in force rights conferred upon him by tho 
Article 2,1S3. and the other laws of the colony. 

Tho cause came on to be argued on tho last 
dav of last term, when 

llox. II. Kœ^eg : for Plaintilf, argued : That 
liis clients were purchasers, at the Master's Bar, 
of tho Estate " JBelie Vue'* sold by tho assignees 
of Mme. Bazire, Mine. Vaudagno and Pierro 
ivanolVLepoigneur; and the question that arose 
was this, W'hethor after a sale of an Estate, mado 
upon a '* Cessio Bonorum," ti.e purchasei^s were 
bound to fis their price. Bremen tho Defendant, 
had given notice that they should do so, but the 
Plaintiffs urge that this formalit}' is quite un- 
necessary. 

If, for voluntary sales, tho law has required 
such formality, it has restricted it to voluntary 
sales ; and a sale a^ter a** Cessio Bonorum " is 
not a voluntary sale ; in voluntary sales the cre- 
ditors are not represented ; in a sale after Bank- 
ruptcy or " Cessio Bonorum," the creditors are 
represented by the creditors' assignees; they 
sell in fact through their assignees. Besides, 
sufficient publicity is given to the sales, and the 
legislature was so much of this that the Ordi- 
nance 86 of 1863, Article 15, enacts that even 
legal mortgages are cleared. ^"'^ ... 
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Hon : V. Naz for Defendant Bremen ; '* It 
is truo that the Art. 2,181 uses the word acqué- 
reurs, not adjudicataires ; but all writers and 
deoirtion-s aro of o])inion that tho word is not to 
bo taluui litorally, and tho word contract means 
Iho ** titre d'acquisition, '* — (TBorLOJîfG. Priv : 
and hyp : IV par : 000.) 

'^Cessio Donorum" sales aro included within 
that list of sales which are not cleared by the 
judgment of adjudication, and rightly so from 
tho distinction between such sales and sales 
when a creditor seizes ; certain formalities aro 
prescribed by art. 005 and GOG, Code Citil 
Pnoc : by which the creditors' interests are suf- 
ficiently protected, which formality not being re- 
quired for sales upon a *' Cessio Bonorum" or a 
Batikîuptcy, Icavo the creditors insuflicitntly 
protected if no "fixation do prix" takes place. 

It is not correct to say that tho assignees re- 
present the creditors ; and sect. 15 of the Trans- 
cription Ordinance alluded to, provides for quite 
a ditVoront matter, and has quite a specific object. 

The Orrlinancoof 18GI, touching "Cessio Bo- 
norum" had made more summary, still, and 
therefore made more neceesarv, the ''fixation do 
prix.'* 

Iloy : H. KcEKia in reply : The same reasons 



which renders unnecessary tho ''fixation de])rix" 
in forced nalcs (Exj)ropriatiou forcée) prevail in 
Bankruptcy ; tho ICntato must bo «old, tlio cre- 
ditors aro reprciiontcd by tho Afinignocs. 

^In. JusTrcK Colin : But Huppoac tlmy are 
hypothec creditors, not crodiior.s of the Ji.uik- 
rupt, and therefore not represent od by tho As- 
signees, but having a jits in yrui on tho Kstate, 
^ would you say that no "fixation do prix" is ne- 
cessary as to them ? 

IIox : IÏ. Kœxig ; I admit tho distinction ; 
tho hypothec creditors of anterior proprietors 
having o.jii8 lii rcnif but no direct claim a;;.iluàt 
tho 'Bankrupt, and tho Bankrupt's creditors, 
stand in a différent position. But Brémou is 
nothing but the holder of a promissory note.hav- 
ing. after judgment, taken a Judicial Mort«;ai;c ; 
having also tried, without success, to soil this 
same Estate which the Court orders to be sold 
by the Assignees ; and it is he, not a creditor of 
a former proprietor unconnected with the in- 
solvents, who wishes the expensive formality of 
a "fixation de prix" to be fulfilled. Surely ho 
cannot complain of having had no notice ; aU 
that has been said is true, if you find that sales 
afterBankruptcy arc the same as voluntary sales ; 
but the reverse is true; I refer to S. V. 61-1-381. 

JUDGMENT. 

The Estate Bollc Vue situate in the District of 
Flacq, was, at the instance of the Assignees of 
some of the heirs of the late Victor Lanouî^arède, 
sold at the Muster's Bar, on the 7th of June 
1866, and knocked down to tbe Plaintifls. 

Mr. Bremen, in re.lity the solo Defendant in 
this suit, served upon the PlaintifTia Notice call- 
ing upon them to pnyaclaim which ho held upon 
the said heirs of tho late Lanougaredo, for which 
claim ho had obtained Judgmcur, whereupon ho 
had inscribed n judicial hypothec on all the real 
property of the said heirs. 

The practical object of this Kotico would bo 
- to compel the PlaiutifTs to proceed to the forma- 
lities of a " fixation de prix," in terms of Art. 
2,183 of the Code Civtl, if this bo a case in 
which such formalities ought to be fulfilled. 

It is a well aseertuined and settled rule that no 
" fix-ation He prix " is nece3.«ary whenever the 
sale by judicial process has been furcrd ; (" ex- 
propriation forcée") but tho Decisions of the 
Courts of rRANOE and the authority of the ablest 
commentators have also laid down the rule that^i 
*' fixation de prix '* is necessary, not only when 
sales of real property are efiectcd by [u-ivate con- 
tract, but also when they take place judicially, 
provided such sales bo voluntary sales : A j'yiori, 
this latter rule ought not to be extended beyond 
the lirr.its to which past Decisions of the Courts 
iiave carried it ; such limits are already very 
wide, and the Arts. 2,182 and 2,183 of the Codi:, 
when speaking of the prirchavscr (" acquéreur") 
and of his " titre," (deed or act of purchase), 
making no mention of ** adjudicataires,*' or p'lr- 
chasers at a public sale by auction, or laemoraa- 
dum or Judgment of adjuiicatioii, had clearly, 
for their primary object, to protect hypothec ere- 
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ditors ngainsfc private sales of real estates efiectcd 
for a price really inferior to the rea! value of such 
Estates. 

The Coi>E cLacted the observance of certain 
fonnalilit'i by which the hypothec crcilitors were 
to be mndf aware of the sales, aud mi;:ht, if thoy 
wit!iiHl, by outbiiidir;i; the origiual purchase. price 
hy one- tout il part or its amount, (Art. 2,185) 
cause tiio Estate to be put up for sale, agaiu. 

It has bceu found that this principle involving 
a positive security, both against fraudulent con- 
vcyaoces and even bond jije sales of real property 
eiVectcd for a price less than an hypothec credi- 
tor might be willing to give, ought to be extend- 
ed to all voluntary sales although carried on by 
Judicial process and talving place publicly at the 
Bar of the Court. 

Whether this was really the original iuteut of 
the framers of the Code, and whether the exten- 
sion of a system useful in a large country like 
Prauce, is also useful for a small community like 
that of this Colony, it is not necessary for us to 
inquire. The law is now distinctly settled both 
as to forced Judicial sales when the '^ fixation da 
prix" is not necessary, and as to voluntary sales 
when it is necessary. 

It must not, however, be lost sight of that the 
basis upon which the extension of the doctrine 
to voluntary judicial sales rests, is mainly, if not 
entirely, this, that hypothec creditors not being 

Earties to voluntary sales, nor being, from the 
rst, personally informed of the same, should not 
be deprived of the right of making the outbid* 
ding of one tenth. It should also be borne in 
mind that besides the outbidding of one tenth, 
they have the outbidding of one fourth of the 
sale price which is in no wise taken away from 
tbera, and that all sales by judicial process, whe- 
ther forced or voluntary, do necessarily receive a 
certain degree of publicity. 

Such being the broad principles of the law, the 
question that arises in this case is, whether the 
purchaiiers, at the Bar of the Master of this 
Court, of a real Estate sold by judicial proccfS 
by assignees in matters of Bankruptcy or ** Ces- 
sio Bonuruui, " are bound to fulfil the formalities 
of a " fixation de prix " required for voluntary 
sales ? We ard of opinion that there is no abso- 
lute rule to be laid down on tiia subject, but 
that in certain cases the purchaser is bound to 
proceed to fulfill such formalities, and in others 
be is not bound. We are very clearly of opinion 
that he is bound to '^ fix his price '* when called 
upon to do BO by a hypothec creditor, not of the 
Bankrupt or Tiisolvent, but «-f a prior proprirtor 
of tluî real J'iHtnte, lïcre cr.lnihu^t parthus\ tho hy- 
pothec creditor hna no claim agaiubt tho bank- 
rupt piTsonally, if he holds a jus in rem on the 
2jrœdiu7n which had become the bankrupts* pro- 
perty, he does so in virtue of this **droit de suite" 
by which until his hypothec is legally made to 
disappear, he grasps, as it were, the rjrœdium^ by 
the force of his lien ; but that lien is exercised 
upon the jproidium quite irrespective of any claim 
against tne Bankrupt or Insolvent, personally. 

lie is not represented at tho sale of tho real 



Estate, he docs not want to prove hh claim 
against tho Bankrupt's Eitutc ; if l.is hypoîlicc is 
swept away by the fact that superior [>ri\i!rL;c8 
or prior hypothecs take up the whole sale |i ice 
of such real Estate, ho has not (unless now con- 
tracts have modified his poaiticn), lost his perso- 
nal claim against his original dobtor.such creditor, 
therefore, may fairly say, that the sale at tho Uav 
is as far as he is concerne i, voluntary ; that he 
has no notice of it direct or implied by law, and 
claim the benefit of a *^ fixation de prix " upon 
the strength of tho principle we have alluded to 
above. 

But the creditor, whose debtor is the Bank- 
rupt or Insolvent, who is represented by the As- 
signees, who u ay be said to sell by aud through 
the Assignees of his choice or the Assigueea to 
whose choice it was his right and duty to partici- 
pate, who has no connection whatever with tho 
prœdium sold, except through tho Baiikrupt or 
Insolvent, we are also clearly of opinion is no:; 
entitled to call upon the pui chaser at a publlj 
judicial sale to prevent a " fixation de prix. ** 

Why should the principle of law originally 
framed for voluntary sales, and already» as wo 
have said, very widely extended, be stiU further 
extended to such creditor ? who better than 
himself can know that the Estate is to be sold ? 
since it is sold by bis very assignee, not only af- 
ter the publicitv more or less widely given to all 
Judicial sales, but after the publicity given to 
the proceedings in bankruptcy or insolvency ; 
proceedings of which he may, if he likes, in most 
cases he should at least, make himself cognisant 
of. 

On what reasonable ground saddle a bank- 
rupt Estate with the considerable legal expenses 
attending " a fixation de prix ? expenses which 
by the very nature of the formalities required, 
increase as the number of creditors increases. V/e 
find in the law no reason to sanction this, and 
judging of the case by the bearing of the whole 
system of the Coo£ upon this particular point, 
we think the application unwarranted -and use- 
less. 

Our view of the case and the distinction we 
have laid down between the bankrupt*s credi- 
tors and the creditors of former proprietors cf 
the Estate, we find supported by several decisions 
of tho Supreme Court of Fuaxci: ; i/Uer «Z/'t ia 
the case of Arnouts v S^tidics Antouts (î5. V. GJ*. 
1.381.) 

That Court has, by a decree rcl^rt^ng the 
Judgment of the " Cour de Douai, " laid down 
the law in this sense : that the assignees sell for 
tho common interest of all tho bankrupt's credi- 
tors who must bo held to have iuul kiiowK^d^io 
of the sale, and tliereforo that an insoribod cre- 
ditor of tho bankrupt could not eJaim a '' fixa- 
tion do prix ; *' admitting at the same time thas 
the formalities in question might bo required 
** en vue de droits distincts ou d'intérêts spé- 
ciaux qui, à raison de leur nature ou des condi- 
tions qui leur seraient propres, ne seraient pas 
soumises aux règles générales do la faillite.'* 
And a very common and generally clear illus- 
tration of these distinct rights and special inte- 
rests, we have given, in the case of a hypothec 
creditor of a former proprietor of the Estate. 
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This clcciaiou of the Court 
not si and alone. The Court 
Dcvanrjcrmh v Lcimncc and ors. 
had laid down the same princi 
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It isuniiecessar}', we think, to take notice of 
arguments arisin^^. out of the new Art. 772 and 
777 of the amended Peexcii Code op Citil 
PnocEpriiE ; tlio amended Frexcii Code is not 
our Code, except when a local Ordinance has 
adopted and enacted for this Colony, such par- 
ticular amendments ; which is not the case hero ; 
but even in Fhance, the CoijR de Cassation' iu 
its last Dt»cision of 1SG4, has held that the above 
quoted now articles lefD the law, on this point, as 
it stood. 

We may, we believe, be satisfied that our 
Decision of this vcxata queestio should rest on 
the reasons we have given in its support and 
the authority of the Decisions oftheCouRDE 
Cassation. Tboploxg, it is true.holds a different 
opinion and quotes a Decision of the Cour de 
Cakn in support of his opinion ; TRorLoxo.howo- 
ver, takes no notice of tlie distinction, a most 
important, and we hold an essential one which 
forms the basis of thé Decisions of the Couû de 
Cassaïios^ and which we have adopted ; and 
were we to be guided solely by the light of Au- 
thority, it is diHicult for us to hold that a Deci- 
sion however respectable of the Cour de Cas.v in 
1825, can outweigbt the two successive decrees of 
the CouR DE Cassation*, which we have quoted. 

The argument on both sides at the Bar has 
gone a good deal upon the question whether a 
judicial sale by assignees after Bankruptcy or 
'' Cessio Bonoram " should rather be assimilated 
to a volutitarj sale or to a forced sale. 

« 

We are of opinion that the issue before us is 
best decided by the reasons which we have given. 
Sales of real Estate carried on after Bankruptcy, 
by assignees, can hardly be called voluntary 
sales ; there maybe exceptions, but, as a gener.il 
rule, assignees must sell ; the. time of selling is 
quite another matter ; but if the real property 
of the Bankrupt has not been seized by a cre- 
ditor previous to the vesting order, when the sale 
then becomes an ordinary forced sale, assignees 
must selU 

In principle, therefore, those sales are rather 
forced sales : 

On the other hand they are not carried on 
with all the formalities required for forced sales ; 
the judicial process set in motion is more like 
that whiciiis required for voluntary than forced 
sales. 

If tl.o question, therefore, was to be decided on 
this one ground, it would offer very great diffi- 
cultios ; wo think it is best solved by placing it 
on the ground on which we have dealt with it. 

It is perfectly plain, however,that the object of 
our Colonial Legislature has been to render the ju- 



dicial process for the sale of real Estates, after 
Bankruptcy or" Cessio Bonorum/' moro summary 
and more cheap than other sales ; tlic Amer.d- 
mcnt. Ordinance No. 1-1 of ISGif, &'io\v.s thia ; 
the Transcription ordinance No. 35 of lbG3, Sect. 
15, also shows this ; fi>r iiltho' wo fully agree 
with Mr. Naz, that this Ordintince had a i^peciiJ 
object, and that we caniiot by impiicatiou extend 
its provisions to the matter before ui<, still, it 
shows the very strong animus of the LcLâalaturo, 
which by this Ordinaaco cnnctod that sales after 
Bankruptcy or " Cessio Bonorum ** dispt^iibcd 
purchasers from clearing occult le;;al hyj)othecs, 
not inscribed hypothecs which our law cherised 
and favoured beyond all others. 

Having, therefore, come to the conclusions 
thac the purchaser of real Estate sold by asbi- 
quees of a bankrupt or insolvent estate, is not 
bound to fulfil the formalities for a •* fixation da 
prix '* at the in^^tance of one who is onl> the ere- 
ditor of the bankrupt or insolvent; but that ho is 
bound to do so at the instance of a creditor hold- 
ing on the real Estate a hypothec anterior to the 
bankrupt or insolvent's seizin, it only remains 
to consider on what position the Defendant ap- 
pears before us. 

He does not hold a hypothec on or against the 
former proprietors ; he was a personal creditor of 
the insolvents, the holder of a noto or notes on 
which he recovered judgment, and inscribed a ge- 
neral judicial hypothec ; his claim is connected 
with the insolvents, with them alone ; there is 
more, he, of all others, must not plead ignorance 
of the sale effected publicly at the Master's Bar, 
of his Estate " Belle Vue " ; for he tried to sell 
it himself, but as he had not seized it previous 
to the vesting order, the Court ordered that the 
assignees should sell, and ordered it by a Judg- 
ment to which he waa a party. 

Legally, the Defendant has no right to call 
upon tlie Plaintiff to * fix his price," and though 
this be not necessary, still, we find that the 
equity of the case entirely coincides with the law 
which, in our opinion, ought to settle and deter- 
mine it. 

Judgment for Plaintiff' ; costs to be costs of 
Order. 



COUUT OF BAMvRlPTCY. 



Faillite, — LivnEs, — Certificat. 

BAyKRurTCY, — Book Keepixo, — CEiiTiriÇATi:. 

In Be : 
Bankruptcy TOXXET. 



P. L. CilASTELLIER,- 

N. SiCAKD, 

A. LeOAIiL, 

P. E. DE CUAZAL. • 



•Of Counsel for Banicrupt, 
-Bankrupt's Attorney. 
■Of Counsel for As.^iguecà 
•Attorney for the same. 



On the second of October last, the Bankrupt 
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filed a Declai'ation of Insolvency at the Registry 
of this Court, and on the same day was adjudi- 
cated a Bankrupt at the instance of Louis Téré- 
ole Serret. 

The trade Assignees were of opinion that the 
Bankrupt's conduct, and the unsatisfactory man- 
ner in whicli ho had appeared before the Court 
and explained his dealings, as a trader, could not 
allo\v them to sufTer him to pass through the 
Court unopposed, and after an examination which 
led to several adjournments, at their request, in 
order that witnesses should be called, as new 
facts were elicited which * required inquiry and 
explanation, the Certificate Sitting was appoint- 
ed, when the Assignees, by A. Le gall, strongly 
opposed the Certificate applied for by the Bank- 
rupt who was supported by P. L. Cuastjcllieb. 

The points touched upon in the argument on 
both sides, involving mcro questions of fact, are 
dealt with in the Judgment of the Court. 

JUDGiMENT. 

The Hankrupt, it appears, was a linen draper, 
and had been also, at one time, a partner in the 
grocery business of Tonnct and Kéblé ; he had 
sold his share in tho latter concern, and his liabi- 
lities arose from the linen drapery business which 
be entered into, in lS51,and appears to have 
carried on, uninterruptedly, up to the time of 
bis failure. 

I am not at all satisfied with the books pro- 
duced by the bankrupt ; it is evident that be 
they what they may, they ceased to be kept for 
some lime before his bankruptcy, with even the 
semblance of regularity which they disclose pre- 
vious to the change totally unaccounted for by 
the bankrupt. 

There is no Journal, an essential Book ; there is, 
it is true, a book of sales which was argued to 
amount to a Journal, but that Book is very sus- 
picious. The Bankrupt's previous n:6>ie of keep- 
ing that sales Book was to enter item by item 
the sales he eifected ; — but sometime before bank- 
ruptcy a new way of book-keeping is set in mo- 
tion, and we find, merely, entries at dilfcrent in- 
tervals, one entry extending over a week some- 
times, and to this effect : •' for ready money t*ales, 
80 much." There is nothing else, and if tiiis be' 
the Journal, how is it possible to test by such 
entries alone whether goods and what goods have 
really been sold, and at what prico thvy have 
been disi'Osed of by the Bankrupt P 

This is very important, for, I find that a very 
short time bfforo the Bankrupt filed his own De- 
claration of Insolvency lie had mado extensive 
purchaaes of goods of " Wilnon, Swalo Si Co.*' 
and other merchants, and ho does not account, 
nor can his books help the Court to find a correct 
accouut for what he has done with the goods. 

It is very true that when a bankruptcy takes 

Î)lace those creditors who have been the Inst to 
end money or sell goods, are generally the losers, 
and this may take place without any fraudulent 
intent on the part of the Bankrupt ; but here, I 
find the Bankrupt keeping his books in a pat ticu- 



lar way, for several years, and then altering-, for 
no convenable reason, that original and clearer 
mode of book-keepini» for another whieii if it can 
be culled '^ Journal " keeping at all, is calculated 
to throw confusion and obscurity on all his tran- 
sactions. 

I find him buying goods for a large sum of 
money ; and when a creditor, Mr. Galdemar, to 
whom he had applied for a renewal of a bill, on 
account he said of having been compelled to pay 
for one Duval, asked him if this would not com- 
pel him to give up his business, the Bankrupt 
laughed at Mr. Galdemar, talking very big about 
his stock-in-trade and other property. Mr. Wil- 
son's evidence, also, is important on this point. 
I found that the Bankrupt did not lose money by 
any speculation which, however, foolishly con- 
ceived or unwisely carried on, was, at least, a 
JBomi fide one, 

I find that ho had no real property from which 
whether in the shape of produce or rent, he 
could expect to meet the liabilities he incurred 
80 shortly before he took steps to have himself 
made a Bankrupt ; and not only does the Bank- 
ruptcy Amendment Ordinance No. 14 of ISGl, 
now authorize the Commissioner to punish the 
Bankrupt for contracting debts without some 
reasonable expectation of paying thom, and tho 
Bankrupt's liabilities are posterior to and there- 
fore come within the provisions of tho Ordinance, 
but I find that he cannot saticfactorily account 
for those goods. It should be added that tho 
Bankrupt's business, in connection with Kébîe, 
had HO far, as the Court can trace it. bcL^n suc- 
cessful, for, he appears lo withdraw money 
from it, and when ho sold his share he received, 
he says, the wiiole pale price ; his book so far as 
he could point the tract^aciion out, show thati 
part, at least, of the money was paid to him. 

In fact the latter part of the Cash-book is evi- 
dently prepared, to say the least of it,without re- 
ference to any Journal ; for, (in order to make up 
and balance that book) we find a sweeping entry, 
the last,of ^210 and odd cents for provisions and 
expenses ; what they were and whence the fram'er 
of the cash-book got his information, it is impos- 
sible to guess. 

It was argued that these and similar other 
facts might be omissions, this may be ; but, then, 
this should be shewn to be omission and the law 
wisely compels a trader to keep books. A " Jour- 
nal'* is essennally required, not only to allow the 
Bankrupt to explain his dealings, but also to al- 
low the Creditors to follow such dealings in their 
course and see for themselves what has becomo 
of their money or their goods. 

Now, horc, if there have been omissions, I am 
of opinion that they have been wilful omissions. 
The Bankrupt himself says : *' I often borrowed 
" money without entering the same in my books 
'* in tho hope of returning the sum immediate- 
** ly " — Again : •* After looking at my books, I 
*' do not recollect wether I made any entry of 
'^ sums lent to me by BouUoux. '* 

Now, BouUoux appears as a large creditor 
holding a hypothec on the Bankrupt's house; he 
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said lie liaJ lent money to Bankrupt and so the 
Bankrupt sa J3 ; but if such borrowed money do 
not appear on the books, sometimes an entry is 
made and sometimes not, how is it possible to 
test whcihor Boulloux wos a creditor, at the time 
it is said he was, or not ; and that claim of Boni* 
loux^it is evident, was viewed with great suspicion 
by the Assignees. 

Thero u nothing, before the Court, calling 
u^on me to give an opinion as to whether the 
Assignees ought to challenge that claim before 
the 5>upremc Court ; they must use their own 
discretion as to that ; but thero is enough to 
show that the Bankrupt's Books are not to be 
trusted to throw light upon his dealings and 
tran^act1on{*, since, on his own admission, it is 
evident that important entries that should appear 
in such bocks, are not to be found there. 

This circumstance assumes a very important 
feature, when I come to consider the mode in 
\ihich the Bankrupt came before this Court, and 
I must say that I am not at all satisfied with 
either his eiplaaatioos or the evidence of the 
witnesses called to throw light on those ex plana- 
tiona. 

The Bankrupt filed his Declaration of Insol- 
vency; on the same day Foreole Serret applies for 
an Adjudication of Bankruptc}' in virtue of a note 
which be held, ^^ow, how did Serret become the 
bolder of the note ? The Baukrupt says that he 
wanted money and that he applied to his friend 
11. Duraod who discounted Bankrupt's note of 
,<'271 at 12 op. Durand gives no check but bard 
cash for the note ; that money so received does 
not appear in Bankrupt's cash-book. The trans- 
action does not appear in Durand's books, for, 
Durand baa a partner and this, he says, was a 
private transaction. But strange to say, Durand 
who, out of his private funds, iinds ;^271, hard 
cash, to give to Bankrupt, £nd himself, four 
hours afterwards, in want of money, and Serret 
appears in the field to discount the note from 
Durand, at the same rate ; Durand giving hia 
endorsement, Serret, an attorney's clerk, also 
gives hard cash. It is peculiar that in both 
transactions, on that same day, money always 
passes from hand to hand, no cheques, no dis- 
count note, no entry. The note is made payable 
on the 3 1st August; on that day Tonnet was 
not a Bankrupt, and the note was endorsed by 
Durand, a trader now carrying on business and 
able to iind, out his private means, quite irres- 
pective of his co-partner's funds, money to oblige 
a friend. 

The note is not protested, Durand's endorse- 
ment is lost, his signature is not guaranteed and 
Serret takes no stop, even ogainst Tonnet who 
is said not to be his friend, until ho applies for a 
a !Fiat of adjudication, on the 2nd October, the 
very day that Tonnet, to make matters run more 
smoothly, had, himself, field his Declaration of 
Insolvency. 

Now, all this may be true.but is very improba^ 
bio *, and it is very diHIcult for me to dispel the 
very strong impression, on my mind, that the 
note was given to Serret, in order that Serret 
should make Tonnet a Bankrupt and help him, 



should he be able to obtain a certificate, to evado 
the unpleasant conscnucnces, as to Tonnct's 
personal liberty, of the legal proceedings institu- 
ted against him. 

In coming to the conclusion to which the fea- 
tures of this case have brouglit me, 1 have not 
allowed that last case frought, as it i», with sus- 
picion,' to have more wci^lit on my mind that it 
should have; for, altho* 1 believe the whole story 
improbable, I have not siiilicient evidcncti to be- 
lieve it to be absolutely falî'c, but there is cnourjii 
on it, when coupled with the other facts of tho 
case, there is enouc:h in tho mode in which the 
Bankrupt has traded, his wilful omisaions from 
his books', the fact that very important transac- 
tions, like those with Boulloux, cannot be traced 
in these books as they ought to be ; the change 
in the hiudus operandi from comparative clearness 
in what the Bankrupt calla his *-Jûurcal ;" but 
it really is not a ** Journal" so positive, and I am 
afraid I must say intended obscurity ; in the way 
in which he obtained qoods from some of his cre- 
ditors, so shortly before he failed, taking these 
goods and leaving them, and the Court ignorant 
of his transactions, showing neither losses by 
speculations or otherwise, nor the slightest ex- 
pectation of obtaining, from other lef^itimato 
sources, the means of discharging liabiitses which 
his trade aloue could not meet, (facts which as 
stated above are now punishable by the Ordinance 
No. 14 of 180i.) 

There is enough, I repeat, in all these facts to 
induce the Court to support the opposition offer- 
ed by the Assigne»- s and not to grant to the 
Bankrupt his certificate. 

I am of opinion that tho certificate must, now, 
be refused and protection withdrawn. 

The Bankrupt may, after the delay of three 
years, apply again to the Court, for Lis certificate. 



SUPREME COURT. 



Sequestbe. 

La Cour Swprêine rCa point qualiie, en Valscnce du, 
consentement de tous les créanciers dit saisi, pour 
proldJ^er le séquestre judlciaii^e de la propriété 
saisie, au-delà du temps strictement nécessaire 
pour V accomplissancnt des formalités requises en 
matière d'expropriation forcée, 

• 

Elle n*a pas d'avantage qualité, en Vahsence du 

même consentement, 2^our accorder un privilcr/c à 

celui qui fera des réparations aux usines de la 

proprioté saisie. 



SEQTTESTnATIOn. 

The Stipreme Court has no power, without the con- 
sent of all interested par ties, to extend thejuJicial 
sequestra tioTf of an Imrnovcalle property mxdcv 
seizure, beyond the reasoiiahle limits of the pro- 
ceedings in forcible ejectment» 
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The Court has no more power, except taith the same 
consent, to order that a privilege should he given 
for money spent in repairs of nvachinerry , 
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In Be: 

Sequestration of the Estate FONTENELLE 



Bofore ; 

His Honor the Acting Chief Judob and 
The Honorable Mr. Justice AnKAm. 



29/7^ August 1867. 

This is an application to continue the Judi- 
cial Scqticstration of an Estate, the sale of 
vrhich is prosecuted by way of ** Saisie immobili- 
ère," and to authorize the payment» by privilege, 
of a sum to be spent for repairing the machinery 
of the same. 

That application made by the levying creditor 
is consented to bv all the other creditors except 
one, namely by the firm of '*Elias,Maliac<& Co^:' 

This Estate was placed tmder Sequestration on 
the I'ith of May bst and the order of the Court 
has been that the Estate be placed under judicial 
Sequestration pending the proceedings in levy. 

Thcso proceedings have very nearly come to an 
ond, and the Estate has beon put up for sale, but 
has not been sold. 

Reasons have been given, at the Bar, in order 
to account for the Estate not having been sold, it 
has been said that an ''Ordre" of the previous 
price of adjudication was being framed and that 
the fear of possible legal consequences arising 
out of tho delivery of the "bordert* aux " deterred 
purchasers from con)ing forward, before the 
closing of the**Ordre.*' Such argument we men- 
tion simply to notice that, assuming we had the 
power, in law, to continue such a sequestration, 
it would bo impossible for us to assign to it a li- 
mit consistent with the nature of tbose conside- 
rations. 

But we hold that such questions must be de- 
cided in principle and not upon the weight of 
reasons peculiar to each individual case, they in- 
volve a power of interference by the Court with 
the rights belonging to the parties before tho 
Court, and such power we arc not at libert}' to 
extend beyond tho limits defined by law. 

It has been contended that the majority ought 
to bind the minority and that the Court could 
take what steps they think best in the interest 
of the creditors. It may be so in a general point 
of view, and there are cases under the application 
of special laws, such as our law of Bankruptcy, 
where we are empowered, under certain deiiued 
limits,to restrain creditors in the exorcise of their 
acquired rights for the common bcuefit; but in the 



absence of anj such special authority, we are of 
opinion that we have no power to interfere with 
the rights of creditors, without the consent of 
all interested parties. 

Specially, wo are not at liberty, in a case of se- 
questration incidental to a "Saisie Immobilière,*' 
where the law empowers the Court to take steps 
pending the proceeding ad revi conservandam, to 
order,unless with the consent of all, that a privi- 
lege should be given for money spent in repairs of 
machinery, and for expenses of management, du- 
ring a period extending beyond the reasonable 
limits of the ''Saisie Immobilière." It may be tho 
interest of a creditor who, by law or contract, 
possesses a claim *of certain rank, to consent to 
allow a preferable claim to come in before him ; 
but if he chooses to view the matter in a diffe- 
rent light, we have no power to compel him to 
accept such a modification of his rights, unless it 
be to the extent of costs indispensable for preser- 
ving the common pledge until realized by sale in 
due course of law. 

In this matter we find that the sequestration 
is given until the proceedings in ^'Saisie Immo- 
bilière" are brought to an end ; and the Estate 
not having been sold, we niust lalce into considera- 
tion that some time is necessary in order to give 
tho usual notices precedent to a public sale. "We 
grant one month time, that is ULtil the 1st of 
October next, within whieh lime we order the 
Estate to be sold for whatever it may fetch ; and 
in the mean time we grant a continuation of the 
sequestration already existing, under the same 
conditions, and which will not extend beyond the 
let of October. 

Costs tu be Costs of Sequestration. 
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Ikdiviston, — LiciTATioN, — Vente d'une pabt 
iyDrvisB.-AaT9. 882-883-1166 et 2205 ntr 
CoDB Civil. . 

Le créancier d*un co-héritier 'ne peut saisir la part 
de ce cO'ltéritier avant la réalisation du partage 
(ni de la licitation ; il peut intervenir au partage 
ou demander la licitation des biens dont son dé- 
biteur est CO -propriétaire . - 

La vente faite^ par le débiteur y de sa part dans la 
succession, postérieurement à la demande en lici- 
tation signifiée à la requête de son axanvier^ ne 
peut arrêter la licitation ; cette dcuuinde ayant 
produit, quant aux droits du débiteur sur V im- 
meuble, l'effet d'une saisie-arrêt. 

Les articles 882-883 et 2205 ne sont pas applica- 
bles aux coJiéritiers, seulement, mais s^ étendent 
à tous les communistes. 



Tr>T)ivinKD ruoPEitTY, — LiciTATioy. — Sale ce 
AN UNDiviDEi) SUABE, — Auts. 882-883-1166 
AND 2205 oE TUE Civil Code. 
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The creditor of a co-heir cannot seize that co»heir*s 
share of the estate hefore partition or licitatiotv, 
lie may set in motion the judicial process for li" 
citation or intervene in the partition. 

A sale» li/ the debtor, and subsequent to the api^li' 
cation for licitatlouy cannot drfeat tlie creditor s 
right to licitation, tlie procedure for licitation 
haviiig the force of an attachment. 

Articles 882-883 and 2.205, are not limited to 
co-heirs hut apply to adl communists* 



ELIAS, MALLAC & Co.,r- Plaintiffs, 



versus 



Et. PREAUDET & anob —Defendants. 



Before : 

His Honor the Acting Ohief JirnoE and 
The Honorable Mr. Justice Goldt. 



J. CoLiK, — Of Counsel for Phiintiffs. 

A. J. CoLi>", — Plain tifls* Attorney. 
Hon. H. Kœnig, — Of Counsel for Defendants. 
J. PiGNEOTTT, —Attorney for E. Préaudet. 
V. BovLJÂ, -^Attorney for Adler. 



Brd September 1867. 

On the llth of June 1867. the Plaintiffs ez- 
erci»ing the rights of Ferdinand Adler, their 
debtor, — applied for the sale by Licitation of a 
plot of ground with the buildings erected there- 
on, and commonly known under the name of the 
£ast India Dock, the raid Dock belonging jointly 
to Ferdinand Adler and Ernest Préaudet, the 
Defendants, who had purchnsed the same at the 
Bar of the Master of this Court, on the 28th 
December 1865. 

The Plain tiff;i' application, made in Chambers 
was more than once adjourned by consent, and 
finally objected to by Hréaudet. on the ground, 
as the parties all admitted.that as creditor hold- 
ing a writ he intended co apply for the resale by 
** Folle Enchère " of the one moiety of the said 
Dock belonginji to Ferdinand Adler, a step which 
Ferdinand Adler, as it appears from a notice un- 
der his attorney's hand, intended to oppose. 

The matter was referred to the Court by tho 
Judgo in Cham herd and ordered by hirn to be 
heard on tho first day of the following term. 
After the order of reference to tho Court, bear- 
ing date firpt July 18G7, Prcaudet bought from 
Ferdinand Adler, his share, to wit, one moiety in 
the said Dock. No notice of the conveyance ap- 
pears to have been given to the Plaintiffs who 
had applied for the sale by Licitation and who, 
upon the objection of Préaudet, had been re- 
ferred from Chambers to the Supreme Court. 

When the case came on for hearing, this term, 
the Plaintiffs made their application, as exercising 



their debtor's rights, to have the joint property 
sold by Licitation. 

Ferdinand Adler said nothing £>avo that ho was 
ready to abide by decision of the Court. 

E. Preaudct objected, no longer, setting forth 
his intended sale by •* Folle Enclière," but rested 
his opposition on the ground that he h'd now 
bought the share which belonged to Ferdinand 
Adler and that the Piaiu tills were now deprived 
of the power of selling by Licitation. 

J. CoLiK, for the Plaintiffs, laid the facts above 
recited belbro the Court, and insisted, on tho 
strength of Arts. 1,1015.882 and 2,2U5 of the 
Code, that he had a ri^ht to licitatc notwith- 
standing a sale made by his debtor after his ap- 
plication for a Licitation, which application ope- 
rated in law as an attachiuent. 

He cited Larombière— p. 740. do. p. 283. 
Court of Aix. 8. V. 32. 2.600, 

Hon. H. Ko3>'ioj for Defendants, argued that 
the power to sell was not taken from Adler by 
the fact of his creditor's application fora t^ulc oftho 
Estate, by Licitation. In cases of succciisina the 
Plaintiffs might be nght, not so in cases of ordi- 
nary co-propiietors or community. There is, 
here, oo seizure and no-fraud. The authorities 
cited on the other side from Larombicre id quite 
restricted vide p : 700 par. 82 also Court of Bor- 
deaux S. V. 49, 2, 97, 

JUDGiVlENT. 

Messieurs Elias Mallac & Co, creditors of Fer- 
dinand Adler have, in virtue of Art. 1,$GG of the 
Code, exercised their debtor's rights and applied 
for the sale by Licitation of the East India Dock, 
buildings and appurtenances, belonging undivi« 
dedly to Ferdinand Adler for one moiety and to 
Ernest Prénudet for the other moiety. 

At the time they made their application, Fer- 
dinand Adler was the owner of tho one moiety 
of the joint estate, and had not conveyed his 
rights of ownership to any one. 

Ferdinand Adler might, therefore, undoubtedly 
on thnt day, have applied for the sale by licitation 
of the said property, as nothing appears in evi- 
dence that could have hindered the execution of 
his right as a joiut or co-owner to cause the indi- 
vision to cease. 

It follows again, that if the right to apply for 
tho sale by Incitation of a debtor's property 
held jointly by that debtor and a third party, bo 
ono of the rights which a creditor can exercise, 
Elias Mallac & Co. were fully entitled to ninke 
the application which U now objected to by Er- 
nest Préaudet. 

It is to be observed that the application first 
came before a Judge in Chambers ; Ernest Prcau- 
det seems, from the statement of Counsel ad- 
mitted on all sides, to have objected to it, not on 
the ground on which rests the objection set up 
before the Court, that is, of a conveyance by 
Adler of his joint moiety to him, Prcaudet; 
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owner of tho otlier moioty, but on tho ground 
that l^n'audct, holder of a warrant for payment, 
iiitiMuliJ to apply for a sale by *• Folle Enchère" 
of A(llor*a moitly, on intention which Adler for. 
maMy (Kiclarcd by a Notice under date, first June 
lbG7, ho would challenge; 

Tîi-î Pfcaudefs right to apply for a " Folle 
Encljèrc '* what it may, and be Adler*B right to 
oppor^c tho delivery of the Waster's certificate in 
?icw of such "Folle Eochore " what it may, that 
question did not arise, has not been argued, and 
docs not touch the issue raised before us. 

The real objection of Preaudet arises from a 
fact which took place after the Judge in Cham- 
bers had referred the matter to the Court ; that 
fact is an alleged conveyance from Adler to Pré- 
audct of Adler's moiety of the property in ques- 
tion. 

He takes broadly his position on this ground, 
that although Elias Mallac & Co. had applied 
for the Licitation before the conveyance to him 
by Adler, there was nothing to prevent Adler 
selling, and Adler having sold, Elias, Mallao & 
Co, are now unable to exercise their debtor's 
rights which have disappeared. 

The first question that arises is this: Is 
the right of Licitation which Adler undoubtedly 
had, one of the rights which his creditors can 
exercise in terms of Art. 1,066 P 

A creditor may seize his debtor's property, he 
may attach his debtor's property, à prim-i where 
would be the reason if his debtor has an interest 
in a joint estate, of depriving him of securing, on 
bis behalf, that joint interest ? But he may not 
seize his debtor's undivided share before a Lici- 
tation or Partition, does it not follow, unless 
there be souie text of law which militates against 
the exercise of that right, that the creditor may 
cause the Licitation to take place, in order that 
the indivision should cease, and that when his 
debtor's property has been publicly sold at the 
Bar of the Master of this Court, he may, if no 
better right or privilege takes priority over his 
claim, obtain payment out of his debtor's share of 
the purchase price ? 

Art. 2,205 of the Code, whilst enacting the 
prohibition to seize the undivided share of the 
co-heir, previous to Partition or Licitation which 
is the Purfition not of whole Estates but of the 
special proedium sold, enacts also that such Par- 
tition or Licitation may be called for by the cre- 
ditor '^ avant le Partage ou la Licitation qu'ils 
peuvent provoquer, s'ils le jugent convenable, ou 
dans lesquels ils ont droit d'intervenir conformé- 
mont à l'Art. 882 — au titre des Successions.*' 

The Article gives two rights : lo. To cause the 
Partition or Licitation to take place ; that is ab- 
solute ; 2o. To intervene when they take place at 
the instance of others, whenever they are placed 
within the conditions which the law of Succes- 
sions requires for their intervention. 

It is right not to lose sight of that double 
right, because it clears away tho difficulties, 
which, however, are pretty well settled now, 



which once made it a vcxata qucslio whether Arts. 
882, 883 applied to other co-owners besides co- 
heirs, i. e. co-owners of the Estate that has come 
down to them jointly, by succession. 

The text of Art. 2,205 would seem to place llie 
right of Elias. Mallac & Co. beyond all doubt ; 
but it was argued that even if they could apply 
for tho Licitation, that did not prevent Adler, 
their debtor, from selling to Prcaudet, even after 
they had put into operation the judicial process 
of Licitation. 

Now, would it not be strange, and in fact, 
would not the creditor's right be perfectly illuso- 
ry, if after he has used that right, it can be coolly 
defeated by his debtor's conveyance of his inter- 
est in a property whii:h has been previously se- 
cured by judicial process on behalf of his credi- 
tor. If the creditor had seized, (and we have 
seen that the Licitation,not the seizure, is the re- 
medy when the debtor's rights arc rif»ht3 jointly 
held with another person) the" debtor could not 
sell after denunciation ; if the property were per- 
sonal property and could be attached, the debtor 
could not sell after attachment ; here, practically, 
the sole legal remedy is the Licitation ; and can 
this action taken before any estoppel could be 
set forth, be fiiustratcd by his debtor's con- 
veyance in spite of judicial process, in spite of 
the quasi-attachment which such judicial pro- 
cess has laid, upon the debtor's property ? 

* 

If this were the'law, it must be applied j but 
we are of opinion that this is not the law. 

It is perfectly clear that if Adler had conveyed 
to Préaadet, before the application for a Licita- 
tion, Elias, Mallac & Co. would have had no 
rights, of their debtor's to exercise ; the rights 
would have been legally transferred to ano- 
ther, and Elia«, Mallac & Co., would be barred 
or estopped by all and singular the facts or the 
law which could estop or bar 'their debtor him- 
self ; they hold and exercise such rights as he 
has, and no more ; they hold and exercise such 
rights he could have held and exercised then, 
and no more. 

But here, Adler had not sold, might have ap- 
plied for the Licitation on the day that Elias, 
Mallac & Co., did apply for it. and therefore his 
rights are no longer entire in the debtor's hands : 
the debtor is still the owner, but his ownership 
is shackled with this judicial lien which grasps 
and has becomes as it were, inherent in it. and 
cannot be shaken off, by the fact such debtor 
has, without notice to his attaching creditor, out 
of his presence and without his consent, parted 
with the property. 

But there is more, if Elias, Mallac & Co.. had 
on the day they set in motion the judicial ma- 
chinery for the licitation, and done so, let it bo 
remembered in presence of both Ferdinand Adler 
and Preaudet himself, if they then exorcised the 
rights of their debtor ? and they did, how can 
such rights be exercised one way by tho creditor, 
and another way by the debtor, so that whilst 
the creditor was carrying on the exercise of 
those rights, the debtor would give up the very 
identical rights. Would not the result be con- 
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* fusion and a mockery ? and is not tbo plain inter- 
pretation of tho article 2,205 this : that when 
the creditor has, whilst nothing yet estopped 
hitn, begun to exercise his debtor's rights, he is 
tot exactly substituted to the debtor, in as much 
as the debtor is made a party to the proceedings ; 
but he is substituted to tbe debtor, so far, that 
the debtor cannot defeat the exercise of his 
rights by such creditor by posterior acts incom- 
patible with such exercise r 

Tbe authorities are.we think, quite clear on the 
point which has been decided as we view it, by the 
Court of Aix, S. V. 82.2.600 Gonet y Porte also by 
the Court of Orleans, in Courtois 7 Pelisse Avoué 
which, on the 29th May 1815, ruled inter alia 
that : " Considérant qu'une opposition à partage 
a pour objet de frapper djindisponibilité, au pro- 
. fit des créanciers opposants, toutes les valeurs 
de la succession, qu'une demande en partage de 
la succession, elle-même, intentée par les créan- 
ciers d'un héritier, doit nécessairement produire 
le même résultat, qu'en effet elle révèle aussi 
clairement, et plus clairement encore qu'une op- 
position, les prétentions du créancier sur la part 
revenant à un débiteur ; elle Ta mise de même 
que l'opposition sous la main de la Justice, de 
telle sorte qu'elle ne peut plus être par lui cédée, 
transportée, ou donnée en gage, hors la présence 
et le consentement du créancier poursuivant ; 
que s'il en était autrement, la demande en par- 
tage quoique formellement permise à celui-ci du 
chef de son débiteur, deviendrait pour lui un 
droit sans utilité &a, &a. " 

That decision was, on appeal to the Court 
of Cassation, affirmed. — S. V. 46,1.444 on the 
ground that : " L'intervention du débiteur dans 
un partage, aux termes de l'Art. 882 C C, con* 
stitue, de la part de ce créancier, un exercice de 
ses droits propres sur la portion de biens que le 
partage doit attribuer à son débiteur ; que cette 
portion de biens se trouve ainsi placée sous la 
main de la Justice et que dès lors le débiteur ne 
peut plus le donner en gage à un autre de ses 
créanciers, au préjudice des droits du créancier 
intervenant. 

Against this series of Decisions, one case alone 
was cited, that of the Court of Bordeaux, 29th 
June 1848, which, besides being strongly and 
ably criticised by CHi.uysA.TT sur Cabbs. cannot 
outweigh the authority of the Courts of Aix and 
Orleans supported by th& supreme decision of 
the Court of Cassation. , 

It is said however that Art. 2,205^ as also Art. 
882 to which it indirectly refers for the second 
of the two remedies enacted on behalf of credi- 
tors, applies only to co-heirs not to co-propri- 
etors or other communists. 

That question was certainly at one time, a 
vcxala quostio, but has been decided in this Court 
and is now generally held to be solved in the 
sense of the larger and, on reality practical ap- 
plication of the article, and the doctrine that a 
creditor can, in virtue of Arts. 1.066, 882, 2,205, 
intervene in or set in motion the Partition or Li- 
citation of the joint property of his debtor, ap- 
plies to the creditor of a co-heir or of any other 
co-proprietor of rights. 



What is a co-heir it elation to a Partition or 
Licitation, but a co-pjoprietor of a certain Estate 
which has to be decided between himaelf and 
others holding joint rights in the same Estate ? 

"What is a co-owner under the same circums- 
tances but a co-proprietor of a certain Entate to 
be divided between bimself and other co-owners ? 
both are in the same position, except that the 
former holds by succession, the latter by purchase 
or some other equally valid title ; and there is no- 
thing in the law, which if the rights of the co-heirs 
or co-proçrietora are once admitted to be good, 
draws a distinction between the rights of the one 
and rights of the other so far at least, and this 
is sufficient for the purpose, as the subsequent 
joint holding or subsequent partition goes ; why 
then should a right given to the creditor of the 
co-proprietor as coheir and not taken away from 
the co-proprietor as joint purchaser, be with- 
drawn trom the latter ? 

The creditor of the co-heir may not seize before - 
Partition or Licitation the co-heir's share of the 
joint Estate ; (2,205) can the creditor of the co- 
proprietor seize the co-proprietor's share of the 
joint Eâtate ? assuredly not ; the Court of Cassa- 
tion which, at first, in 1819, had decided that 
such seizure might be effected provided the Par- 
tition were made before adjudication has now 
cletirly held, and various Decisions have adopted 
the same doctrine which is taught by various 
learned commentators as CicBBK p. 407 SS. II— 
PiOBATi.2-p. 211, Dalloz U, p. 668. No. 7, that 
the seizure of the joint Estate of the debtor could 
not be seized before Licitation whether the deb- 
tor be a co-heir, any other communist or joint 
holder. Of the many Decisions in support of 
the rule, it is sufficient to cite that of the Cour 
de Cassation, of the 31st December 1856. (Dal- 
Loz 1857 1.220) Chenier v Loursel. 

If this be the case and if like the co-heir any y' 
other joint holder may not seize before Licitation, 
like the co-heir he must force Licitation or ho is 
left at the mercy of the joint owners. He has '^ 
no remedy ; this simple reason would be sufficient 
to show that all co-proprietors are so far liable to 
the exercise of their creditor's rights. But after 
all what reason could there be found to hold that 
article 883 applies to all co-owners as well as co- 
heirs (and this is now hardly disputed) and to 
reject the wider and more just interpretation of 
the law, when articles 882 and 2,205 come into 
operation ? and yet articles 882 and 2,205, are 
protective of creditor's rights, whilst article 883 
enacts a legal fiction whereby each co-heir is held 
to have succeeded alone and immediately to that 
part of the Estate which falls to his. lot upon a 
Partition, the result being that if a particular * 
proedium is bought by one of the co-heirs, the 
hypothecs registered against any other co-heir 
upon such prœdium are hold no longer to burden 
it ; r-n important law which would be extended 
to ail co-owners whilst the remedial measures 
enacted by articles 882 (Ist part) and 2,205 
would, for no conceivable distinction, be thus res- 
tricted within the narrower limits. 

What would then the position, in this cause, of 
the Plaintiffs be ? By Art. 2,205 they could not 
seize ; if they cannot licitate when nothing es- 
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topped their exercise of their debtor's right, when 
they first set it in motion, if in fact a subsequent 
sale is to check them, the result will bo this, ei- 
ther thoy are hypothec creditors or they are not $ 
if they are not, they cannot outbid upon the 
^'fijraiion de prix, " if they are, they run very 
great danger, to sny the least of it, to see by the 
operation of Art. 883, (the co-owner Adler's share 
having been pold to the co-owner Préaudet), their 
hypothec swept away ; and this when the sale 
was not only effected after the Plaintiffs had, by 
their judicial process; quasi attached the proper- 
ty, but had done so in presence of both, Adler 
and Préaudet. 

The result must be that Art, 2,205 which has 
been held to prevent the creditor of any co-owner 
or the creditor of a co-heir to seize before Licita- 
tion, must also properly be held to allow the 
creditor of any co-owner or the creditor of a co- 
heir to cause the Licitation or Partition to take 
place, and this Elias, Maliae & Co., have done 
when Adler had still the power to do so and had 
not yet divested himself of any of his rights 
which, therefore, could still be attached. It fol- 
lows, also, that the operation of art. 2,205, can- 
not here be defeated b^ a sale subsequent to the 
application for Licitation by the creditor of one 
of the co-owners, and that such subsequent sale 
having taken place after the property in question 
had been placed " sous la main deia Justice" by 
the process above described, is without force 
against the Plaintiffs. 

We, therefore, order the Licitation of the plot 
of ground and buildings known under the name 
ofJEast India JDoek to be carried on at the ins- 
tance of Elias, Mallao & Go. 

The costs of this instance up to this day shall 
be paid to Pkintifi's by Préaudet. 

Adler shall neither pay nor receive costs. ^ 



SUPREME COUai. 



Novation,— Compte CouBAifT, — Oxtvebttjke 
3>E Cbedit,— App£L b'itn Juoement nu Mas- 

TES. t 

H nCy a poini novation lorsqu'une ouverture de 
Crédit faite à des co-propriétaires^ pour un temps 
déterminé^ est continuée pendant ce même temps 
avec Vun de ces derniers seulement^ en réservant 
tous îf-s droits et actions stipulés dans le premier 
Acte ; en pareil cas Vhypothhque accordée sur la 
propritltfi par tous les co-propriéiaireSf lors de 
rouvert are de Credit, conserve son rang pour le 
montant do toute halamce resta/nt due à Icxpira* 
lion de V ouverture de Crédit. 



NovATiox, — AccouxT Cubuent, — Openinq op 
Ckkdit, — Appeal fhom a Judgment oe tue 
Masteb. s 

Where a Credit was opened to several co-owners 
for a cerftain limited period^ and ajlerwards, in 



ilie course of such period continued with one of 
tliein only, wlio had j^^^rchcu^ed the share of his 
partners, and with the reservation of all rights 
and actions stipulated in tlio first dccd^ the Court 
ruled that no novation liad talcen place, and that 
Hie mortgage security granted on the Estate by 
all tJiO cO'Ow^vers, would remain in full force and 
secure the payment of any balance remaining 
due by Hie Estate at ike expiration of Hie oyeninq 
of OredU. 

LETELLIEE,— Appellant, 

versus 

THE CETLON COMPANY,— Respondent. 



Before : 

His Honor the Chief Judge and 
The Honorable Mr. Justice Abkaxtd. 



E. J. Leclgzio,* 
V. BouLLé, 
HoK. V. Naz, 
"W. HEwETSoy, - 



-Of Counsel for Appellant. 
-Appellant's Attorney. 
"Of Counsel for Bespondent. 
-Bespondent's Attorney. 



Uih September 1867. 



This is an appeal from a preliminary Order 
and from a final Decision of the Master, of the 
13th April and 13th May last respectively, given 
and made in the '* Ordre '' of the Trois Cascades, 
on the following grounds : 

lo. That such Order or Judgment are bad in 
law. 

2o. For having decided, by anticipation; that 
the production of the books of the Bespondent 
was useless. 

do. For having overruled the plea of novation 
let up by the Appellant. 

4o. For misconstruction of the deed of sale to 
Adrien Faduilhe by Laurent Faduilhe of the lat- 
ter*8 share in the Trois Cascades. 

5o. Because the contract between the Ceylon 
Company and Adrien Faduilhe is not binding on 
the Appellant, who is the Assignee of Laurent 
Faduilhe. 

The .Appellant criticised the Master's Order, 
refusing the production of the Bespondent's 
books as useless though having recognised the 
ri<rht of Letellior to inspect the books of the Ccy- 
Ion Company. After such recognition, tho Mas- 
ter, it was contended, was bound to order the 
production of those books without anticipating 
the use intended to be made of them on their 
being produced. We concur with tho Master in 
recognising the utter uselcssness of the produc- 
tion of the books, the Bespondent having put 
the Appellant in possession of the evidence ho 
was desirous to obtain from an inspection of 
their booksi The Appellant's object was : lo. to 
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prove the existence of one sin<^le account begun 
with Laurent and Adrien Paduilho and continued 
with Adrien Faduilhe alone, afrer the sale made 
to the latter by the former of bia fourth share ia 
the Trois Cascades e8tatc,and thence, 2o. to argue 
novation on the part of the Cejion Company. 

The production, at the •* Ordre", of an account 
current duly signed by Arbuthnot, late Manager 
of the Co}'loa Company, from the 11th December 
1863 to the 2Sth February 18G6, showing only 
one balance in favor of the Company, clearly es- 
tablished the existence of one single account ; the 
Appellant was thus sun plied with the means of 
supporting his plea of novation. Under such 
circumstances the production of the books called 
for would have been superfluous, and the Master 
was fully warranted in refusing an application 
which, if allowed, must have needlessly retarded 
the final closing of the Ordre of Distribution. 

So much in justification of the interlocutory 
Order coai plained of and which is hereby affirmed 
by the Court. 

We now turn our attention to the plea of no- 
vation set up and overruled by the Master. In 
support of this plea it has been said tbat the 
Applicant stands in the right of Laurent Fa- 
duilhe who, on selling to Adrien Faduilhe his 
share in the Trois Cascades Estate, on the IGth 
January 1865. had assigned part of his sale price 
to Letellier, the Appellant. That the Ceylon 
Company, after the sale of Laurent Faduilhe 
to Adrien Faduilhe, had continued their dealings 
with Adrien Faduilhe alone, without having pre- 
viously closed their accounts with Laurent and 
Adrien Faduilhe and struck the balance then duo 
by them to the Company, thus, clearly intimating 
their intention of looking to Adrien Faduilhe 
alone for payment of the sums due by Laurent 
• and Adrien Faduilhe. 

In assuming the fact which is not disputed, of 
the Company having dealt with Adrien Faduilhe 
alone, after the sale to him by Lauréat Faduilhe, 
that is, on and from the lotii March 1865, how 
can such dealing aft*cct the contract between 
Laurent and Adrien Fadnilhe and the Ceylon 
Company, of the 10th December 1863 ? 

In their contract with Laurent and Adrien 
Faduilhe, we find that the two proprietors of the 
Estate Trois Cascades mortgaged their joint pro- 
perty to the amount of $30,000 as a security for 
any balance of account which might bo due to 
the Ceylon Company by Laurent & Adrien Fa- 
duilhe at the expiration of the Credit opened to 
them. 

In the deed of sale of Laurent to Adrien Fa- 
duilhe, of the 16th January 1865, we read : " la 
*• présente vcnto est faite aux charges suivantes 
'* quo M. Ad. Faduilhe s'oblige d'exécuter,8avoir : 
** lo. D'exécuter aussi toutes les obligations pri- 
** sea (par le vendeur) avec la société le '* Ceylon 
'* Company Limited ", relativement à Pailaire 
'* d'entre Coupe faite avec cette société pour la 
*' propriété Les Trois Cascades, le 10 Décembre 
•* 1863, par suite de laquelle affaire d'entre Coupe 
" MM. Ad. & L.Faduiîhe resteront débiteurs en- 
■' vers la dite société d'une somme d'environ 
*' $6,000. " 



** What is conveyed to Lctollier by Laurent 
Fuduiliic by the sale undor privr.Uj si;_Miaturc3 
duly rej^istcrcd of the lat .May 1806? the burn of 
;i(la,000 boin:? llio ''Foldc " (baianoe) of hi.s lato 
price to Adrien J'aduilho ; tlicconditioi.a of wliicb 
Bile cannot be ignored by Leteilior,thG Ap'^'clljiLt, 
who produces in support of his claim the deed of 
sale by Laurent Faduilhe to Adrien Fafiuilhc .'iud 
mentioning the mortgage in favor of the Res- 
pondent." 

The contract of the 17th March 1805, between 
the Ceylon Company and Adrien Faduilhe alone, 
after the co-partnership between Laurent and 
Adrien Faduilhe had ceased, far from betraying 
any intention on the part of the Ceylon Compa- 
ny to discharge Laurent Faduilhe then sole own- 
er of the 2Vui.<i dt-'icadc,^ as sole liable for the pay- 
ment of the sums due by Laurent and Adrien 
Faduilhe shews the very reverse. 

It is expressly stipulated, by Art, 3 of that 
Contract with Adrien Faduilhe, alone, that the 
mortgage guarantee given to the Company by 
the "Ouverture de Crédit" of the lOLh December 
1863 shall bo available to the Company until 
payment in capital interest <$:c. either of tlie said 
<:jf'20,OÛO advanced to Adrien Faduilhe, or of auy 
balance which might remain due to the Co. ; 
after which comes the following clause : *' Sont 
é;;alement maintenues, sans novation ni derogation 
aucune, toutes les clauses, conventions et btipu- 
lations contenues au dit acte d'Ouverture do 
Crédit." 

It is true that Laurent Faduilhe is no part}' to 
that Act. But it is not the less true that, by the 
'•Ouverture de Crédit" of 1SG3, Laurent Faduilbo 
with Adrien Faduilhe bad mortgaged their res- 
pective shares of the Estate for securing paym^^nt 
of the sum tlieu advanced to them ; it is not the 
less true that Laurent Faduilhe has left in the 
hands of Adrien Faduilhe a part of his sale price 
to be applied to the extinctio i of his sliare of the 
joint debt to the Company, of which fact the ap- 
pellant was cognizant. Is it not self evident that 
Laurent Faduilhe is bound, either by himself or 
by his re, rcâcntativo Adrien Faduilhe, to fuitil 
his engagement towards the Ceylon Company, 
and do not the stipulations of I860, made with 
Adrien Faduilhe, then sole proprietor of the 
Trots Cascades clearly point this way, that the 
Company never intended to release Laurent Fa- 
duilhe from the payment of the monies advanced 
to him and to Adrien Faduiihe.nnd not to part 
with the mortgage on Laurout Paduilho's share 
until payment of any balance standing out against 
the owners of the "Trois Cascades'' Estate.^ 

The novation set up in this case is neither ex- 
press nor can it be implied from the wording of 
the contracts tendered in proof thereof. If these 
contracts prove anything, thi'y prove just the re- 
verse vis., the absence of any intention on the 
part of the Ceylon Company lo introduce any 
changes whatever in their rights against Laurent 
Faduilhe and Adrien Faduilhe. 

This appeal must, therefore, be and is, accor- 
ingly, dismissed with costs. 
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SUPREME COCRT. 



Ori-'nrs jjk Paiement, — Subbooation Legale, 
— For.LK-EN'ciiiiiiB, — Appel d*ux Jugement 

DU 31.A8TER. 

Le crancier B, qui offre de payer la créance de A 
qui lui est prcf trahie et ai vertu do îaquelh se 
poursuit la vente par Folle-Enchcre de ririimeu^ 
blo hj/pothcqué a B^ ne peut être forcé pour 
acquérir subrogation de payer eii même temps une 
seconde créance do A sur le wcvie immetiblo, in» 
fcrieure au rang à cello de B, 



Eeal tenders, — Payment, — Legal Subroga- 
tion, — Folle- ËNcuÈRE, — Appsal from a 
Judgment op the Master. 

The creditor J5, who offers to pay tlie claim of ano» 
ther creditor Ay who is prior in ranh^ and in exO' 
xiiiion of whose claim is prosecuted the sale by 
Folic- JEnchcre of the immoveable pro'perty mort" 
gaged to B, camiot he compelled^ in order to oh* 
tain subrogation in the said claim, to pay at the 
same thiie anoiJier claim of Ay on the same im- 
moveable property, hut inferior in ramk to that 
ofB. 



GEBMAI^,— Appellant, 



versiu 



VICTOR & OES.,— Eespondonts. 



Before 

His Honor tLe Acting Chief Judge, and 
The Honorable Mr. Justice Arnaih). 



L. Souillard,- 
J. G-. Tessier, • 

G. GUIBEBT, ■ 

P. Victor, 



'Of Counsel for Appellant 
-Appellant's Attorney. 
-Of Counsel for Eespondents. 
-Attorney for himself. 



24/7* Septemhci' 1867. 



In this matter,Mr. Victor, an unpaid privileged 
creditor for a bill of costs on the house of one 
Aristide Berber, wos pro-'ecutirtg the resale by 
way of ** Folle Enchère " of the said house. 
On the case being called before the Master, one 
Germain, a creditor of Berger by a "hypothèque'* 
inscribed on the said hou9c, clmmed the benefit 
of Art. 1,251 of the Civil Code and offered to pay 
the preferable claim of Victor. 

To this application Victor objected, claiming 
as a right, in law, that Germain should not only 
pay the privileged claim on which ho sued the 
*' PoUe Enchère " but also the amount of a pro- 
missory note due by Berger for which bo had no 
'• hypothèque." The Maater decided in favor of 
the objection of Victor. 

This is an appeal of that Decision, We are of 



opirion that the Decision of the Master cannot 
be iBaintained. 

The law which rnlps this matter is provided in 
Arts. 1,230 and 1,251 of the Civil Code; the 
former provides that an oblinration can bo paid 
by a \y body who has an interest to pay it ; the 
latter provides that ho who pays a preferable 
claim is subrogated, in that claim, ** do plem 
droit." 

Now it is a point settled in jurisprudrnoc that 
the payment of a claîm which is nob preferable 
carries no subrogation. 

The question, therefore, comes to be this ; can 
Victor^ who holds two claims, cue which G«'rmain 
has an interest to ray under Art. 1,23G and 
whirh give-* hm subroi:;ation under Art. 1,251, 
compel Germain to pay hiui another claim which 
he has no interest to pay, and the payment of 
which would give him no subrogation ? That is, 
can he c mpel him to do that for which the two 
essential conditions of the law are wanting ? 

No particular law has been cited in support of 
such a system; the learned Counsel has urged two 
sets of considerations : first, that the interest of 
Victor was that the "Folio Enchère" should 
take place in as much as he would come, ior his 
promissory n te, pari pa^su with Germain who 
would then have lost the benefit of his " hypo- 
thèque " and would come in like other cbiro« 
graphary creditors. 

This conclusion, of Itself, would sufEce to lead 
us to doubt the soundness of Victor's position. 
According to our law, nn hypothecary creditor ia 
preferable to a chirographary one, and any legal 
conclusion which would tend to place them, 
without any fault, on the same footing, would 
thereby give an advantage to the party who 
holds the less favorable to the prejudice of 
him who holds the more favorable position in the 
eye of the law ; and that is inconsistent with the 
general principles of our hypothecary system. 

The second set of consideration, urged in sup- 
port of the Master's Decision, rests on the au- 
thority of two commentators, (Labombikbes, on 
obligations) and (Gauthieb, on Subrogations 2^er' 
sonnflles), who give it as their opinion that the 
holder of two cUims one prior and the other pos- 
terior can compel the holder of the intermediate 
claim to pay both claims in order to be subrc 'gat- 
ed to the first; and the reason is i hat there 
would be an endless circuit of actions, in as much 
as the paid creditor would, with bis second claim, 
exercise, in his turn, tho right of payment, and bo 
on. Now, with all duo deference to tho opinion 
of these writers, we cannot agree with them. 

In order to give rise to an endless circnit of 
actions, as it is called, the situation of both cre- 
ditors who ofier payment must be the same in 
every respect and not with regard to two of the 
claims but of all three and it is not so in the 
case under consideration. 

Should Germain pay the Brst claim of Victor, 
he ia subrogated, whilst for tho second claim he 
gQts no Bubrogution, and the Court has no war- 
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rant to compel him to pay a claim which is not 
preferable and >»hich does not com» under Art. 
1,251 ; On the other hand should Victor recfive 
payment of his first claim and offer to pay it 
tack again on the right of the third claitn the si- 
tuation is different ; as to him both the claims 
■which Germain would then hold are anterior 
and therefore preferable ; for both ho gets 
subrogatioD, so that in the one case the 
payment of both claims would not carry su- 
brogation into both of them, whilst in the other 
case the payment of both claims would carry su- 
brogation into both of them, and we think that? 
if it came to be necessary to st'»p a circuit of ac- 
tions the proper remedy would not be by depri- 
ving a creditor of a clear right of payment but 
by orderino: the payment of both claims when 
such payment would be consistent with art. 
1,236 and 1,251 of the Code. 

These two situations are different in law, and 
the difference lies at the root of the principle 
sought to be applied, that is, on the question of 
subrogation, a question which, in this cane, may 
be of little importance, whilut it would be all im- 
portant when the number of hypothecary credi- 
tors are inscribed for more than the value of the 
property hypothecated; howevi-r, the principles 
are the same and must carry the same applica- 
tion, an application which is in conformity with 
a Decision of the Court of Paris. (S. 57. 2. 210.) 

We are, therefore, of opinion that Victor was 
not justified in refusing to receive payment of his 
privileged claim, as he did. The Judgment of 
the Court is, that the Decision of the Master is 
Teversed and that the proceedings be replaced on 
the footinjy in which they were previous to the 
Master's Decision. 

Cost against the Bespondenst, from the time of 
the offer of payment. 



SUPREME COURT. 



Séqtjestbb, — Action en dommages etintékêts, 
— " Demuebeb." 

Ze créancier qtU veut réclamer des dommages eu w- 
tcroU d^un tiers qui a agi comme gardieti séquestre 

' de Vimincuble de son débiteur, ne peut faire cette 
réclamation en son tiom et pour son compte per» 
sonncl ; il doit réclamer comme exerçant les droits 
de son débiteur et pour coinpte de ce dernier et 
d'i SCS créanciers. 



Sequestbation,— Action in damages, — '' De- 

MVBBEB." 

TJiG creditor v:ho ioislies to claim daioiagesfro' . (lie 
padij ap^yointcd as sequestrator of his debtor's 
estate, is not entitled to sue in his own personal 
name and fa' Ids own account, he must claim as 
exf.rci.^ing the rights of his debtor and for tJie ac- 
' count of the latter and of his creditors. 



A. BONNEFIN and Wite.— Plaintiffs, 

versus 
THE CEYLON 0OMPANT,-Defcii(îaut. 

Before : ' 

Tlis Honor tbe Chief Judge and 
The Honorable Mr, JusmcE Colin. 



J. Colin, 

G. GUIBEBT, 

p. L. Chastellieb, 
W. Hewetson, 



-Of Counsel for Plaintiffs. 
-Plaintilfs* Attorney. 
Of Counsel for Defendant. 
-Defendant's Attorney. 



Srd September 1867. 



This is an action in damages, against the De- 
fendants, for wrongs alleged to havo been caused 
by their mismanagemehtof thees'ate"^Ztfjrfl«'?n>," 
situate at Plaines Wilhems, pending the seques- 
tration of the estate, tbe management of which 
had been entrusted to them. 

The amount of damages claimed by the Plain- 
tiff* is stated at <8'2S,d4l.34! 

Costs of Declaration, service» &c. ... 30. 

528,471.3^ 

The Defendants have demurred to the Decla- 
ration on two grounds : lo. The PJaintiffs as cre- 
ditors, whether privileged or not, of the estate 
'^Ale^andrie/' cannot enter for their own and sole 
profit any action in damages in consequence of 
tbe acts alleged in the Declaration. 

The action could only be entered by the Plain- 
tiffs in the nam**, and as ezercisiu^ the rights of 
their debtor Paillette, who ought to have been 
made a party in the cause ; and tbe damages, if 
due, cannot be demanded by or accrue to the 
Plaintiffs personally, but to the estate of PaiU 
lutte, now an insolvent, to be distributed accord- 
ing to law or paid into Court. 

Before referring to the second ground of de- 
murrer, we shall apply ourselves to the examiiia- 
tion of this first ground, which, if sound, will re- 
lieve us from the necessity of considering the 
second ground of demurrer. 

In support of this first ground of demurrer, 
Chastellieh, for the Defendants, argued that 
assuming, for the sake of argument, the truth of 
th»^ several alIe«jations of tho Plaintiffs, that the 
dama'.es complained of had been caused by tho 
mismanagement of tho Defendants as sequestra- 
tors of the estate ^'Alexandrie,'* which daœages 
were to be made good by The Ceylon Company, 
yet such damages could not be claiuied, as they 
have been by the Plaintiffs, in their personal 
names, whether as privileged or personal credi- 
tors of the estate. * 

lo. As adjudicatees, their connection with tho 
estate began only at the very moment the estate 
was knocked down to them. 
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Their right was to claim and insist on the de- 
livery of tbt' estate such as it stood at the mo-* 
ment of the sale. 

If any damages have been suffered by t^e estate, 
the Company-will of course have to make good 
the loss to the previous owner of the Estate, but 
not to the purchasers who cannot lay claim to 
damage.H done to an estate v^hich was noi their 
property at the date of the wrong alleged, and 
as to whom the Company could not, by any pos- 
sibility, be a wrong-doer. 

2o. As creditors of Paillette, the PlaiotifTs 
might be fully entitled, it is true, to claim that 
the damages caused to the estate should be made 
good. But in such case tbey should have brought 
their action not in their own personal name, but 
in the name of the assignees of the estate Pail- 
lette for and on behalf of themselves and of the 
mass of the creditors of that estate. Pur though 
the Plaintiffs have alleged themselves to be pri- 
vileged, we have no evidence of their being 
sole privileged creditors ; and if thej have 
been bold enough to make such an allegation, yet 
the time has not yet arrived to verify such an as- 
sertion, the correctness of which could only be 
tested in presence of all the creditors of the es- 
tate at the distribution of the damages prayed 
for, if. allowed. 

do. As principals, tbey had an undoubted right 
to call the Defendants to Account for their alleged 
mismanagement of the estate confided to their 
caro both by them and the other creditors of the 
estate ; but the Defendants being the Agents not 
only of the Plaintiffs but of all the creditors of 
the estate, any account demandrd should have 
been claimed by the creditors of the estate joint- 
ly and not severally by the Plaintiffs. 

Assuming the right of action to be divisible, 
the necessary inference would be that the Defen- 
dants would be liable to as many accounts and 
actions in damages as there are creditors. A 
greater hardship cannot easily be imagined. 

Against the soundness of the demiirrrcr,'Ooiin 
for Plaintiffs, argued that the, "declaration was 
BuiUcient in law as it set fcdi/th : 




) 



lo. A sulEcient clause of action. 



, 2o. A righi^f action in the Plaintiffs who, as 
' original vrfndors unpaid of their sale price, were 
entitled f'?'o sue the Defendants for the damages 
Bustairj'^AJd by their estate whilst confided to tlieir 
m'.n«r^^emeut ;by th^m as well ashy the other 
crecT'itors. ' 

^rhe right of the other creditors to call the De- 
f .endant» to account did not and could not debar 
tho Piaiiitiffrt from the exercise of a right of ac- 
tion \e8tcd iu them as one of the pnucipalii of 
^ the Dt-feidaTitH, and more e»pecially, in the 2nd 
place, as the Plaintiffs were entitled to the whole 
of the amount of thu damages claimed. 

The harshness complained of by the Defen- 

''dants of being exposed to as many actions in 

damages as there were creditors, were judi^ment 

to be given in favor of Plaiutiffd, if it were 



true, was a good cause, undoubtedly, for a pica 
of non-joinder on their part, but no ground for 
a demurrer. 

JUDGMENT. 

Assuming that a plea of non-joinder should 
have been resorted to by the Dcfoudantà for their 
better protection from a scries of actions <*ij the 
part of the other creditors of the estate '^uV'.X'i.nd- 
rie,** yet in tlio abî<ence of any »»llci,'atioa thut 'hey 
are exclusively entitled to the aiaonnt pmyod for, 
it would be evidently as unsntH for the other credi- 
tors of the estât», as for the Defetidaats to allow 
Plaintiffa* prayer. For though they may have a 
preference over all the creditors of the e.«tatc bv 
reason of t Heir alleged unsatisdcd vendor's privi- 
lege, yet in the absence of those crci iters inter- 
ested in si tini; the proofs adduced in support 
of such preference, it is impossible that the Court 
should take upon itself to give in favor of the 
Plaintiffs the Judgment prayed for, which would 
be a re. ognition, by the Court, of a preferencn to 
which the Plaintiffs might hereafter be proved not 
to be entitled. 

If damages be duo by the sequestrator, da- 
mages are due to the owners of t>\Q estate se- 
ques rated, or if they have failed, to their as- 
signees or creditors, but not to ine creditor es- 
clusivfly, or any other creditor, unless such cre- 
ditor have a cUar privilege over every other. 

There is no allegation in the Declaration that 
the Plaintiffs are iu that position. 

There is an allegation that they hold a privi- 
leged vendor's elaim ; but there are other privi- 
leges which may encumber an estate besides the 
vendor's, and now is it possible that we should 
now, when neither the owners of the estate, nor 
the other creditors are before us, give Judgment 
in favor of the Pi ai miffs, so that damages which if 
due may go to others be now declared to be due 
to them alone; and that is, practically, their 
prayer. 

•-• lîtne'ttOÎe'pùTut 'iiaa been that Paillette and 
Blanchette had not been made parties- to the 
cause (or their assignees if ihey had failed,) we 
shon d have given Judgment against the demur- 
rer. But the point ought to hare been takon by 
a Plea in abatement for non-j inder of Paillot and 
Blanchettt) ; but the Declaration goes further, 
and seeks to have the whol" damages ordced to 
be paid to the Plaintiffs in the absence of even 
the own'TS of the sequestrated estate, when the 
Plaintiffs do not allege their exclusive privilege^ 
QTid when the law points out many privileges 
which for ought we know may be protc r,d to 
theirs when the damages are to be distributed. 

The action should have been entered in such 
a way that Puillotte and Hlanchitte the owners, 
or their assigi)ees,if they have failed, should have 
been parties to it ; and the damages, if ituy be 
found due, shull as an accessory to the price of 
the crttate, bo distributed, in the usual wuy, by 
the Master to the orediors legally entitled to it ; 
and who would be legally eut<tled to it can only 
be ascertained when, ns usual, the distribution by 
way of an **Ordre" of the estate takes place after 
due notice to all the creditors. 
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In tliia Btate of matters we are clearly of opî- 
nioQ that tho demurrer muat be allowed with 
costs. 

But at the same time should the Plaintilfa 
deem it advisable to ameud their Declaration by 
the insertion of tho name or names of the assi- 
gnees or trustees of Paillette as well as th^-ir own, 
and to claim the payment of the damages (if any) 
into the hands of the assignée? for distribution 
either by contribution or by v/ay of an "Ordre" 
amongst such creditors as mighi be entitled to 
any share in the amount which might be awarded 
(if any), the Court is fully prepared to allow 
Buch and other amendments as may be requisite 
for hastening on the final decision of this case. 

But, of course, this amendment will be allowed 
on payment of the costs incurred by the opposite 
party, up to this day. The opinion of the Court 
on the merits of the Ist ground of demurrer ren- 
dering needless the examination of the 2nd 
ground stated in the Book, we shall say nothing 
aa to the worth of that 2nd ground. 



SCPHEME COURT. 



Mastdant £t Mandataire, — ^Billets a obbbe. 

Le mandant n^estjpoint term de rembourser des hiU 
lets soiiscnts en son nom parson mandataire^ 
lorsque la procuration ne contient pas le pouvoir 
de souscrire des billets o%t que ce pouvoir rCa été 
donné que sous certaines conditions ^i n'ont 
point été observées. 



Pbhtcipal and Agent, — ^Poweb op âttobkey. 
— Pbomissobt notes. 



The p'Ancipal i$ iiom^o und to pay promi ssory n otes 
subscribed in his oumname^by tm^geint^ifthe 
latter had no authority by the power ofatUymey 
to draw promissory notes or if. such authority was 
given und&i* certain conditions which have not 
been complied with. 



BOULJË,— Plaintiff, 

versus 

ABNÂL à Obs.,— Defendants. 



!*.#: 



^'-' Before: 

His Honor the Acting Chief Judge and 
The Honorable^Mr. Justice Abnaud. 



G. Quidebt,— Of Counsel for Plaintiff. 
p. BoBEBT, — Plaintiff*s Attorney. 
X Colin, —Of Counsel for Defendant. 
^ f J. Colin,— Defendants* Attorney. 
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24th Sejytonbcr 1SG7. 

Thi« is an action in payment of two proniissory 
notes made on the twelfth January 18G2, and 
payable in Xoveraber of the same year. 

Those notes aros signed by Th, Arnal " par pro- 
curation de Made. Ve. Ct. Aroal," and thoy arc 
claimed by tho Plaintifl as possessor of the same 
by endorsement. 

The Defendants are the heirs of Widow xVrnal, 
and they contend, in defence to this action, that 
under the authority given to him by their mother, 
Théodore Arnal had no power to bind lier to the 
payment of these notes. 

The facts are as follows : on leaving this Co- 
lony in 18.06, Mr. and Mrs. Arnal being co- 
owners, with certain other parties, of two sugar 
8^tates named ''^JDcejj River** and '^Quairô Sa-'trs,^* 
gave their " Pr-cu ration générale*' to Theodore 
Arnal and one Jacques Aristide Cayrou, with 
power to act jointly, and separately in case of 
absence of cither This Procuration docs not 
contain a special power to sign promissory notes, 
but it gives a power " d'emprunter, (mais seule- 
ment dans le cas prévu dans les instructions 
laieiiées aux mandataires), and then only lor the 
Bum of £7,000, of which $3 000 on the Estate 
" Quatre Saurs. *' 

It was proved that, at the date of these notes 
one of the "Procureurs," Cayrou, was absent from 
the Colony. 

Referring to the instructions mentioned above, 
we find these are collective instructions given by 
four parties co owners of the two estates *' JDeep 
Siver " and ** Quatre Sceurs, " they are carefuly 
and minutely drawn up, so as to leave little doubt 
as to the extei t of autnority given by the '^A^an- 
dants'* to their '• Procureurs .*' 

> 
In theee instructions the ter.n8 conveying the 



a very cautioVui.!P^'"V- By .^.=.. ...... .. 

reuw" are warned ;' ^«* ?°V° ?°''T' f° '?° f 
they should have moneyc'u","^"*^' ^^^^^ *''? *?, ^P 
BO as a laat reaourco. 2na. Vc *° H?""°u ^^ "'^ 
notes «par procuration " awl /°!/''° .''''^*^ 
( besoins ) of tho two eetates, aùll ^^'"^ Sivo dc 
tailed instructions tracing tho idju'^'^'" ^^^' 
counting such notes. " 

That Théodore Arnal, in siruing thesa.^.^^^^' 
acted in dt^fiance of and contrary to^his rnfT^^^^ 
tions is clear fr m the evidence ; tho boo -? ^^i'- 
the firm ''Théodore Arnal, A. Cayrou '&c'r- 
profo beyond doubt the fact that in January lb %^ 
that person had in his hand, money, as balance w . 
the credit of the owners of both estates, to a very 
large amount. Moreover his instructions gav 
him power to bind his *• mandants," jointly, f 
the wants of the common estates and did not gi 
him power to draw notes in the name of any o. 
of the instructing parties separately. 

That Théodore Arnal had no power to dra^ 
these notes, therefore, and that in drawing then: 
he has not complied with hit instructions^^'is su 
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icrabimdently proved, and the «olo question is 
(W far the rights of a bona kdb holder cnn be 
aillxled thereby. 



I 



AVc are of opinion that, in this case, tho Plain- 
tin cannot recovc. 

It is a principle of our law of mandate that 
whoever deals with a ''Procureur" is bound to as- 
certain tho extent of his mandate, and if, from 
the terms of the procuration, the third party was 
j ustiBed in inferring a power,in the "Procureur," to 
deal as proposed, he would then be entitled to 
recover, notwithstanding any concealed breach of 
authority committed by the "Procureur." But 
it' iro:n the terms of the ''procuration" third par- 
tif*3 had due warning as to the limitations of power 
given by the '"mandants," and they choose to deal 
with thii ''Procureur" without ascertaining the full 
extent of such powers, they do seat their own 
riik, and cannot recover. 

In this case we are of opinion that third par- 
ties were not justilied in tukiog those notes. 
rirst of all, the ''Procuration" did not tive Théo- 
dore Arnal power to draw notes ; in order to find 
such power they had to go to tho common ins- 
tructioDs, and there, such power is given in cau- 
tious terms and is accompanied with clear con- 
dition?, the fulfilment of which could easily be 
ascertained and which ib so happens, were not 
fu.iilled at the time. Third parties taking those 
notes were not justified in taking them without 
ascertaining, as they might have done» whether 
tho "manda: airo" was in a situation wherein he 
was empowered to draw notes. This is not a 
crii>o of corcealed breach of authority but a case 
of clear and open violation of power. 

Wo are therefore, of opinion that Judgment 
ougiit to be for the Defendants, with costs. 



SUPREME COCRT. 



PnocÉDUttE,— ExécuTioy d'ttst jugement bk si- 
pahatiok de biens, — Phecve, — Appel d'un 
JUcExiis'T DU Master. 

« 

Lorsqnan jujcmaat en svpihraiion dc hicns a été 
cyicnlty la i^résoviipiion est que ionics le$ forma» 
liO's requises imr la loi, antérieurement à cette 
vxtcviion, ont été rciii})lies, 

Loi'fiqiiil est })rouvc que Yohse^'vation iivp Hgide de 
Vun des reniements de la Cour, en matiè^'e de 
fiiniief caiiscrait à Vune des parties en cause un 
9nal ii'ré])arahlôf les Jug es ^ et surtout le Master ^ 
p'.'iiVCiU en modifier Vapiûicalion et résoudre le 
P'ùfd en lliifje en twic question de dépens. 



Judgment of separation of phopertt, — ^Exe- 
cution TUEBEor, — Tender, — IIuleb op 
CofiiT, — Procédure, — Appeal from a judg- 
MF.xT OF the Master. 

». \:re ^zcculion of a Jud g racnt of separation of 
i^ I ^fi'j is provalj the party who proves it, is 



prof eded for v:hat xvas to le done previous io c.vff- 
cuiion* 

Where the strict applicatxo;i of a Huh o/ Court in 
a matter of form vxndd teofh irrein'id'c'JAe itijwj 
to oneofthe ptariies, it Uns with th^-\Judjrs,and':c- 
peciallg with the Master^ to viodijg lU applica- 
tion under the penally if cost^s. 



QTJESNEL & Oyis.,— Appellants, 



versus 



DOEELLE & Orb.,— Ecspondcnts. 



Before : 

His Honor the Acting Chief Judge and 
The Honorable Mr. Justice Arnaud. 



L. BOUILLARD, 
B. DUCRAY, 

J. Colin. 
Hon. V. Naz, 
E. J. Leclézio, 
E. Baziee, 

G. GUIBERT, 

P. L. CnASTELLIXBy 

"W. Hewetson, 
E. Laurent, 

J. BOUCIIET, 
E. EORERT, 
E. DE ClIAZAL, 

II. Bertin, 

V. BOULLÉ, 



—Of Counsel for Appellants. 
— Appellants' Attorney. | 



^Of Counsel for Eespon- 
^ dents. 



^Eespondents' Attorney. 



24fth Septemhcr 1867. 



This is au Appeal from a Decision of the Mas- 
ter. The heirs of Mrs. Pierre Morel produced at 
the "Ordre" of Le IlangaryOn one half of the price 
of that Ed' ate. The production which was made 
in execution of the legal hypothec of the said 
Mrs. Morel separated as to property, was made 
for ^9,3:^0 43c, and reduced by Decision of the 
Master to €2,8G5.25c. 

This Decision has been acquiesced in. 

But an objectiou was taken to tho collocaticn 
of that latter claim, on the ground that the heirs 
Morel could not claim under the Judgment of 
8oparation,in as much as such Judgment was nul}, 
not having been executed in conformity with 
law, especially there being no evidence, on re- 
cord, of the " afBche " required by Art. 1,445 of 
the Civil Code. 

The Attorney for the heirs Morel had pro- 
duced a Writ of Jlfa^ a return of nulla lomt, 
and be oifered to put in, at onco. the '* oillcho," 
the absence of which formed the ground of tho 
objection. That was objected to as the docu- 
ment had not been tendered in evidence. It was 
contended that by Art. 89 of the liulcs of Court, 
j tho practice in tho Master's Court was rogulatcU 
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by tliese latter, and application was claimed of 
Art. 52 of our Rules by asking that the provisional 
collocatioa should di«*appcar Tbo Master, there- 
upon rules that " however hard may be the con- 
sequence for the heirs Morel, that the omission 
of notice of evideaco is fatal, he rejects the 
claim. 

AVe are of opinion that the Decision cannot bo 
supported. 

It would really be a misfortune to this coun- 
try, if the law stood thus, that for a formal and 
technical omission of pure procedure, parties 
could lose forever aod without a remedy, real 
and substantial rights ; thar such is not the law, 
wc hasten to say. 

With regard to the q«jestion under considcra- 
tioQ, we £iud in the record, lo. Â writ granting 
execution ; 2ndly. An act of execution, a retu n 
of nulla bomi ; Srdly. A statement by the Mas- 
ter that the Judgment of s^'paraiion al!uded to 
had already been executed by payment, at the 
'•Ordre" of the Estate **Beau Climat'\oï a portion 
of the claim of the heirs Morel, by which execu- 
tion, in point of fact, the present claim of the 
Appellants stands actually modified. 

What does the Code provide in Art. 1.445? 
'* Toute separation do biens doit, avant son exé- 
[* cutioa« être rendue publique par affiche, &a." 

Now, it is elementary law that where execution 
is proved.the party who proves it is protected for 
what was to be done previous to execution, by tlio 
uaxim omnia rite esse acta prof^sumuntur. The Re- 
cord contains the amplest possible ovidence, pro- 
Ting execution, and the legal presumption is 
that the Office of the Court who had given the 
necessary warrant for execution and those who 
bad executed would not have done so unless the 
conditions prccc cnt to such execution had been 
fulûUed. We arc, therefore, of opinion that the 
heirs Morel wee not bound in law to prove more 
than they have done. 

We feel bound to go further and to consider 
tKc application which the Master has made, in 
this case» of the Kules of Court. 

The Judges who have framed those rules retain 
in their application a certain amount of discretion, 
they aro to be enforced in all casein, but they are 
to be enforced so as to further not to defeat the 
ends (fsubstautiiil justice ; non compliance with 
their provisions ought to be visited with some 
penalty, but where ** such non-compliance " d- es 
cot eii'ect the substantial merits of a case, and 
where the Court is satisfied, not on mere state- 
ment of parties but upon proper evidence that 
the strict application of a rule, in a matter of furm 
would work irremediable injury to one of the 
panics, it lies with the Court to modify the appli- 
cation under the penalty of costs, and this, in 
the way which would appear to them more con- 
ducive to the ends of justice. 

As it is so for the Court, it roust à fortiori^ be 
80 for the Master. In moat cashes matters stimd 
before that ofiiccr in a state of formation and 



preparation which excludes tho possibility of a 
strict adherence to all the provisions of the Rules 
of Court. Before the Court i^aucs arc joined and 
parties have had an opportunity of setting out 
clearly the points under discussion by their 
Picas and Eeplicationa ; it is tho right of either 
party that he -hould not go to trial until tho point 
in issue is clearly set out on record ; it cin 
scarcely bo so in most of the proceedings before 
the J\la3ter. 

In matters of *' Ordre," for instance, " Contre 
dits " arc filed and contestations raised, some- 
times, between a considerable .variety of distinct 
interests which may be modified in the course of 
the procedure of ** Ordre " ; in such matters and 
in a case like the present, in which there arc 
twenty parties to the record, some of whom may , 
or may not have a right of contesting another ere- 1 
ditor's rights, it is ditlicult to understand that the' 
formalit e« for the production of evidence should 
be exacted with the same rigidity as they would ! 
in an action at law between FiaintifT and Defen-' 
dant ; further more, in matters of sale, inciden- 
tal q 'estions of coneiderable importance, in 
poiitis of law, may and do constantly arise at the 
last hour of a sale, such as in the case of Germain 
V. Victor, where the strict enforcement of tho 
rules would be impracticable. In such cases tho 
Master is expected to deal substantial justice to 
the parties before him. 

Judgment of the Court is that the Decision of 
the Master be reversed, with all costs against the 
hoirs Barry tho only parties who support the 
Decision given below. 



SUPREME COURT. 



ASSURANCES SUR LÀ 7I£. 

L&i'sque dans un Contrat d^ Assurance sur la Vie, 
il est stipulé que le montant de V assurance sera 
payée à la veuve de T assuré ou à certaifies per^ 
sonnes déterminées au contrat, les créanciers de la 
succession n'ont aucun recours sur cette assuraiice. 

Dans le cas contraire V Assurance fait partie de 
V Actif de la succession et doit servir, en premier 
lieu, a en solder le Passif. 



Life Insurance. 

Where it is agreed in a Policy of Life Insurance, 
that ih& ainount of the Policy shall he paid to 
his widow or to certain other persons therein 
specially mentioned, the creditors of the deceased 
have no light to such amount. 

But lohere it is agreed that tJte amount of the Policy 
shall be paid to ** Uie executors administrators or 
assigns " of the party insured^ it forms jmri of 
the mutate of Inheritance of the latter and may he 
attached by his creditors between tho hands of tho 
Insurance Company, 
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RICHAEDSON & Co.,— Plaintiffs, 



t 



f 



f 



V 



versus 



UEIBS JEAN LOUIS,— Défendants. 



Before : 

His Honor the Actdto Chiet Judob and 
The Honorable Mr. Justice Colut. 



A. LEQiLLL, - 

W. Fiyyiss, - 
J. CoLiy, - 
Ê. LiUBsirr,- 



•Of Counsel for Plaintiffs. 
-Attorney for same. 
•Of Counsel for Defendants. 
-Defendants* Attorney. 



2iai Sejptembcr 1867. 



This was an application made in Chambers by 
Bichardson &, Co., creditors of the late Jean U&p- 
tiste Jean Louis, in his lifetime a Broker, for the 
validity of an attachment which they had lodged 
in the hands of The Standard Life Inmirance Com-' 
;panyy represented, in Mauritius, by Mr. F. M. 
Dick. 

The application for the validity of the attach- 
ment was made, as usual, according to the Ordi- 
nance in Chambers, but the Judge before whom 
t was made referred the parties to the Supreme 
Court, on accouot of the nature of the objections 
offered by the heirs of the said Jean Baptiste 
Jean Louis. 

There were two other attachments of the same 
kind, one at the instance of Frederic Dyrr, an* 
other creditor of the late Jean Baptiste Jean 
Louis, the other at the instance of volcy Jean 
Louis ; the lattor was not insisted upon, and it 
was agreed that the two cases of Richa>d8on & 
Co. and Dyrr against Heirs Jean Louis should bo 
argued at the same time, the two cases being ex- 
actly similar; and Judgment in the one case, was, 
it was ai^reed, to be also the Judgment in the 
other case. 

When the case came on for trial, 

A. LEOÀLii for Dyrr, and £. Bazibe for Bich- 
ardson & Co., respectively moved that their res- 
pective attachments be declared good and valid. 

P. L, Chastellier for John Jean Louis, Jean 
Baptiste Jean Louis, and Emilie Jean Louis^ as 
heirs under benefit of inventory, abides by the 
Decision of the Court.. 

J. Colin, for John Jean Louis and Jean Bap- 
tiste Jean Louis, as guardian and sub -guardian of 
the minors Jean Louis, showed cause : 

'* I contend that when a person insures hi^ 
'^ life, the amount for which ho has insured goes* 
** after his death, to his heirs, not to hit* creditors. 
'^ The whoio point is what were the intention and 
" nature of the contract ? I say the object of 
'' iusuraoce is to secure the welfare of hi** family, 
*^ and that.if the innured does not transfer his 
" policy, it must go to that family.'* ' 



'• The policy, here, is made payable to oxecu- 
" tors, administrator», and asBigus. From what 
" law do these attaching creditors draw their as- 
'' sumed rights to attach this property ? 

In a case cited in S. V. 03, 2, 202, it was held 
that a policy made payable to a widow, went to 
her, not to the creditors of the estate. 

" In another case S. V. 05, 2» 337, it was also 
** held that a policy msde payable to heiri», went 
" to the heirn, not to the creditors ; for the heirs 
" might accept under benefit of inventory and 
'' fitiii be heirs. 



it 



•* The contract being one of pure benevolence, 
it would bo contrary to the policy of the law to 

** allow creditors to seize property from the first 

*' meant for others." 

A.. Lkoall : '• The Decisions quoted tell asaiuat 
the other side , for, th« test whereby the Court 
is to bo guided is whetlicr the intention of the 
insuied was to make a liberality in favour of cer- 
tain persons independent of the succession, or 
whether t)\e insured intended to increase the 
amount of his wealth, at his death. 

" An heir is not an administrator, unless he 
takes out lessona of administration, he is an ad- 
ministrator by his own choice, and must act with 
all the rights and liabilities of one. 

'* If we could read heirs instead of administra- 
tors, the matter wouM be in the samo position ; 
for, when Jean Louis insured his life to his ad- 
mini. s tra tors, he meant his policy should go to 
his Edtate. 

'' I refer to a case reported in ''Journal des 
Assurances," Trib. Civil de la Seine, 27th July, 
IbOG." 

£. Baziue, for Bichardson &, Co., followed on 
the same side. 

JUDGMENT. 

On the 3rd of May 1862, the late Jeau Bap- 
tiste Jean Louis subscribed and deposited at the 
office of Tlie Colonial Life Luturancc Company, in 
Mauritius, a declaratiou which was declared to 
brt the basis of ku Assurance on th;^ life of him, 
the said Jean Baptiste Jean Louis, for the sum 
of £l',OoO surety. On the 13th of Juno 1862, 
the Board of Directors, in England, accepted the 
Insurance, and the policy was issued from the 
office of the Company at Port Louis, Mauritius, 
on 29th July 1862. 

The capital stock of the Company was charged 
with the payment of that sum of £4,0u0 to 
the Administrators, Executors or ast^igns of 
the said Jean Baptiste Jean Louis. On 20th 
September 1860, that policy of Assurance of Th^ 
Colonial Lifo Assurance Ckmvpany was trans fer- 
reil to and undertaken by Ihe Standard Lijc 
Ins^vra1\Ae CoiJijpany, Vide memorandum annexed 
to tho policy.) 

It should be observed that the policy is an 
English policy, granted in England, by the Board 
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of Directors tîicre, and only issued bf tli*» a^cnt 
of t-io Company, in Mauritius. That fact miaht 
be of great iraportanc** in the construction of the 
TVorcU urcd in the policy, but, in this particular 
case, it makes, practically, little difference, if any, 
vrhether the policy was issued by a Company in 
Eughmd or by a local company hero. 

The construction which we feel compelled to 
give to the terms of th.e policy would be exactly 
the same iu either case. • 

«In the conslruccion of this contract, as of all 
othcpï*, thcint'Ut of parties is clearly the object 
which the CouH should keep in view and try to 
ascertain, whenever the context makes it doubtful 
or liable to various interpretations. 

/ AVe fully agree with the authorities cited, that 

I if a person insures his life on behalf of some other 

perôuu, his widow, for instance, the amount of the 

insurance is payable to such person and does not 

form part of the estate of the insured. 

"We should also bo prepared to po the length 
of tho Hi'coîi'l Dccii'ion, although that seci s to 
lunt.» turniMl u,'v)ii special l;ict5< ; but, tlierc, tho 
j^nli/'v \v;!5-in favour of Ir irs, and it may well be 
ti'iit lise Court vvr.s sati^^ficd tha' the intent ot the 
i\siiiiHl *iv;is that his h«*irs, persou'illv, should re- 
cciv'j t'lt» amount of the riik, and that it should 
r.ot be mixud up with the general assets of the 
'E-tate. 

But wo must construe this policy according to 
its own terms, its own conditions ;and t^^e intent 
of the insured must necessarily be gathered not 
from fancifull ideas or an imaginary train of 
Ih.ought, but from what the insured laid down 
and the Company accepted, as the condition 
of the insurance. 

The amount in this case, was, it was agreed, to 
be paid to the '^administratore," "executors'* or 
"assigns'* of the late Jean Baptiste Jtan Louis. 

The plain construction of this clause, viewed 
as part of an English policy of inS'iratice, issued 
by a Company in England, and conched in terms 
which have a positive meaning in English law, 
would be that .as Jean Baptiste Jem Lou'S left 
no wili, and therefore appointed no executors, 
made no assignment and therefore has no as- 
fcii^ns, those persons entitled to take out Utters of 
administration would receive the amount of tho 
i;Oiicy, and afcer paying the debts o- the intestate 
would pay ovtr the balance to the next of kin, in 
P'lr uance of the stnt.ito of Distribution. 

Thcro aro lofral terms in every system of law which 
have a clear aitd positive mcanini; in the country 
in which they arc sp';<:ia'lv used, and when those 
terms are ui^cd, it w 'uld be very danu:erou8 in- 
d»jcd, and as.suredly unjust, to givo to those legal 
terms a difierent meaning, a diJlerent force aud 
ljf."jring. 

Would it not, then, be unjust to give to the 
jvj-liih word ** Ad» iniatrator?, " used by Jean 
i>:pt!Htc Ji'nn L -uis, a word which has its own 
iotrin.sic h-gal force, a meaning diircreut from its 
re 'I one, because the contract where it is found is 
to bo iîit'^rprcted iu a laud where tho word is not 
gcQc-rully us'jd in exactly the came sense? 
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We have been pressed to import into tliis poH- 
cy the words 'iicirs,*' or **next of kin, " words 
which have a different moaning in England, but 
are almost identical according to our law. 

Let us say, then, for the S'^ko of clearness 
that we arc pressed to substitute tho word 
" héritiers " to the word *' administrators " 
or to uivo that last mentioned word the force of 
the word *■ héritiers." 

V/hy should we do so ? Heirs who do nnt re- 
pudiate the succession or who accept the Estate 
of the intestate under bcncflfc of inventory, are 
certainly, we may say, administrators, but they 
are so for the benefit of the cn^ditors of the intcpt- 
ate. Heirs who accept the succession are liable 
for all the debts of tho deceased, lu^irs who accept 
under benefit of inventory are (Art. 803 Code 
Civil) bound to a-^miuister "les biens de la suc- 
cession et doit rendre compte de son administra- 
tion aux créanciers et aux légataires." 

Whenever heirs, there fore, remain heirs simply 
such, or heirs under benefit, and can be called 
"adminiwtrntor^," they adminintcr on hehalf of 
the creditors and legatees, if there be stich, tho 
Estate of which they have assumed the seizin. 

If we could read the word " héritiers " as part 
of the word " administrators," a*? embodied in 
that second word, how could wo shako off that 
special capacity which they arc, at all events, 
bound to assume ? the capacity of administrators. 
For, if they are not bound to aî^sume it, what 
force or meaning could the word "administrators" 
have, at all ? 

Besides, we have in our law otli<*r administra 
tors besides h»-ir8, just as there may be, according 
to the law of England, besides the next of kiu ; in 
England, th»' widow is named first in the statute 
of Distribution; here, the Curator of intestate 
Estate may be, and would be, if the heirs repu- 
dintt'd the succession of their father, called upon 
to tiike charge of tho Estate, and would be the 
administrator. 

There can, theref'>ro, be no doubt in our minds 
that by using the word * administrators," the lato 
Jean Baptiste J' an Louis meant the person or 
persons who would administer the Estate accord- 
ing to their legal right of so doing ; just as when ' 
he used the word " Executors ," he meant that if 
he fiiadtf a will and appointed " Executors" they 
should receive the amount of the policy; just as 
where he used the word "assigns," he meant to . 
reserve to himself the power of conveying his ; 
rights arising out of the policy, to any person he 

CUOS'3. 

Could the executors have received the mone}' 
on their own account ? can administrators whe- 
ther they be also heirs orjnot, do so ? Assuredly 
not. Assigns would do so, but under regular 
deed of assignment, a transfer in fact ; and the 
use of the wort ** Admi'iistrators," conjointly 
with the words *• Executors " and •* Assigns " 
would be another protf, if any were necessary, 
that when he insured his life, th'i late Jean Bap- , 
tistc Jean Louis did not show any intent to insu. • 
re it speciallv for his heirs, personally, AVhy, after • 
all, if he bad bo intended, would he not have 
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I " med " the word "Heirs " 80 commonly, so uni- 
' Tersally used in our law. 

1 
I 

It was urged that tho policy was drawn up ia 
gCDeral terms as all such policies are. We havre 
no proof of this, and this cannot be, at any ra'e, 
a rule without its exceptions. The terms of this 
clause in the policy ara not printed, there is a 
blauk left to be filled as the Insured and Compa- 
ny agree. In the two cases cited to us, and in 
the principles of which we certainly agree, t'>e 
word '^ widow" is used in the one, the word 
" Héritiers " in tho other. 

It happent», every day, that a creditor in- 
Eures his debtur*s life ; contracts of insurance are 
every day entered into to which the words used 
in this policy would not be applicable ; there 
cannot, therefore, be a general rule so stringent 
that the assured could not have varied it to give 
expression to his witthea and intent. In lact, 
the use of the word " assigns " showd that he 
reserved to himself the ri^ht of making over to 
any one he might legally do bo, his interest in 
this policy. 

It was sugçrested that the assured must be 
presumed to have intended to secure some pro- 
perty to hin children, not to increase hi» Estate. 
There are no data on which this presumption can 
rfst, and why should not the assured who was 
not insolvent at the t m ', have intended to in- 
crease his Estate P li s Estate would go to his 
heirs ; if this ritk increased his Estate, the share 
of every heir would be larger ; but at the sums 
time there could bo larger assets to meet the 
claims of creditors, if the assured left creditors. 
This was a very legitimate and lionest mode of 

Îroceeding, and why should we presume that 
can Baptiste Jean Louis did not mean thus to 
proceed, when every word used tend to show 
that he meant thus to proceed } 

What right have those creditors of the late 
Jean Baptiste Jean Louis to attach that sum of 
money? it was again argued; they had no right 
if that sum of money does not fall into tho 
Estate of Jean Louis ; but if it doe», they have 
as n>uch right to attach that asset as they would 
have to attach any other asset in the hands of 
any other garnishee. 

Every argument must bo brought back to this 
question ; can the words " Executors, adminis- 
trbtors and assigns, " be construed to mean heirs 
personally, or must tho? words carry with them 
their legal force and lo^al effect ? 

We have stated that, in our jugdmcnt, they 
must preserve their force and their effrct ; that 
if th»y could be varied by being changed with tho 
addition of another word which is i>ot necet-sarily 
implied in any one of them, that addition would 
not* change the position of the Défendants, for, 
heirs must, in this case, bo considered as ad- 
ïi^mistrators, and, as adminisu alors, must pay 
the dtbt of the intestate before they pay 
over to ihe next of kin ; it follows that the claims 
of tho errditors must be sacisticd before tho 
lîûrft — Administrators can apply to themselves 
the sums received on account ot this policy. 



The result must, then, bo that this raonoj 
being considered as firming part of tho Eatiito 
of the late Jean Louis, the creditors may, by 
our law, attach the eame, aa any other as^ct of 
the Estate. 

We must, therefore, declare good and valid 
the attachment of liicliardsou & Co., but aa this 
is a case prima impressionism and stated to ua to 
be of considerable importance, wo shall give no 
costs against the heirs Jean Louis ; personally, 
Bichardson & Co., will take their's out ot the 
funds in the hands of the Insurance Company. 

Same Judgment in the case of Dyrr v Ilclri 
Jean Baptiste Jean Louis. 



SITREUE COUIIT. 



MiKET^B, — Paetagb ek sxtvue tut a l'amia- 
ble, — Batificatiox. 

Partage en ixaiura, fait à Vamialh, cVun ivryain 
possédé en indivis avec wu mineur^ — Vente des 
droits imraohiliers du mlnc^cr, — Demande en îi- 
citation du terrain par Vacquéreur^ et ratification 
du partage par ce dernier. 



MiKOB, — PaHTITTO^T ly KTXD 3IADE A^^CABLT,— ' 

Eatificatiox thereof. 

partition in Icind made anncally^ of a plot of (jrôiin.l 
possessed undlvidcdly vjiih a minor ^ — Sale of the 
rights to real Estate, of the 'niinor^ — Liciiation of 
tlieplot of ground, prayed for at the request of 
the purcliaser, — Batificatioiif Ij/ tJie latter ^ of the 
division in kind. 



MANGALKHAN 

versus 

DOOEGAH 

and 

DOOBGAH 

versiiê 

MAKGALKHAN. 

Before : 

Mis Fonoi* the Acttko Chief Judge, and 
TJiâ Honorable Mu, Justice Abxaup. 



E. DupoxT, 

L. C. IlOi3£S8£,- 

J. Colin, 
P. Victor, 



•Of Counsel for Mangalkhan. 
-Attorney for same. 
Of Counsel for Doorgalu 
-Attorney for same. 

24th Scptemher 1867. 



These two casrs were lirard on the same evi- 
dence ; from their nature thoy are to be disposed 
of by one and the same Judgment. 
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They both souod ia damages for trespass ; no 
damngcs have been proved on either side, and 
parties Imvc, in fact, confined their case to the 
question of title ; tliej claim to be owners of the 
same piece of Jand of which Mnngalkhan is in 
possession ; they both bring into Court their title 
and the question to be dcciaed is which is ihc 
belter inlaw. 

Both parties derive their pretended right from 
the snme source, up to a certain point. Oiie An- 
ficlinc owned a plot of ground of 312 acres in the 
district ot* Grand Port ; three of his - heirs agreed 
to a division in kind, between themselves, of that 
plot of ground, by an act under piivate signa- 
turc», registered in 1849. One of these parties was 
one Volcy Charles Agapit Duval, in whose shoes 
Mangalkhan claims to stand for a portion of that 
ground, by a series of assignments and a purchase 
at the bar, dated 20th August 1863. To that 
act intervei'cd a fourth heir, -Jean Sonat, who 
agreed to it for himself and his minor son "Wil- 
fred ; he says : " moi Jeun Sénat je fais fort à 
•* garantis Taccord pour Jules Joseph AViltVed 
** mon mineur." 

"Now Doorgah derives his right from that same 
TViifred Sénat who sold his right to the succession 
of his futher and mother to one Bangar who 
r.&sigcd them to Doorgah. 

This latter, in virtue of his assignment, caused 
the land in question ( the identity of which has 
been admitted by both Counsel ; to be sold by 
licitation, and bought it himself at the bar. 

Door^rah says : the partition in kind is null ; at 
all events, not biuding upon Wilfred Sénat, then 
a mii.or. 

This legal position might possibly have stood 
good on the lips of WillVed Sonat, on the day of 
his coming of !»gc, but in the circumstances of the 
prt-scnt case the Plaintif!' Doorgih is barred from 
using it, for the following reasons : 

lo. The very title of that party, vizti the 
Judgmctit of adjudication of I he property in ques- 
tion, shown the adoption, in terms, by Wilfred 
Sénat, of the docnment which he says is not bind- 
ing on the same Wilfred Sénat. After fully des- 
cribing that document, the "cahier des charges " 
ad'is these wurJa : 

" It being observed that the said Jules Joseph 
WiUVfd ^ùiiai has ratified tlie aforesaid partition 
by stUing his rights to *4C., &c.' 
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In presence of this statement we are not at 
liberty to proceed further, and we find that the 
title of Mangalkhan is the better title in law. 

The Judgment of the Court is, on the 1st case, 
Judgment for lite Plaintiff; on iho second. 
Judgment for the Defendant, with costs including 
the costs of intervention. 



SUPaEJIE COURT. 



Bail, — Dommages et h^tkuéts. 

Action en dommages et inié^rêts intcfitce j/)flrr le 
prcypr'uilaire contre le locniaire, pour avoir abat lu 
un certain nomùrc de ''filaos " sur la propriété 
hure, co/ttrairemeni aux conditions du Zkii7,— 
g2,500 de domafjes alloués par la Co^ir. 



Lease, — Damages. 

Action in damages at the reqiwst of the landlord 
against the. lessee who had cut doton a certain 
quantity of ^\filaos ** trees on the property leased ^ 
contrary to the conditions of siick lease^ — £500 
damages awarded by the Court. 



L. FADUILHE,- Plaintiff, 



versus 



WIDOW rONTEN AT,— Defendant. 



Before : 

The Honorable Mr. Justice Colik, and 
The Honorable Ma. Justice Arxaud. 



E. J. Leclezio, — Of Counsel for Plaintiff. 
V. BouLLK, — Plaintiff's Attorney. 
E. Bazihe,— Of Counsel for Defendant. 
E. Laubeitt,— Defendant's Attorney. 



^6th September 1867. 

The Plaintiff brought this action against tho 
Defendant and alleged that he had let to Celioa 
Hippolyte, the widow of the late Delrive Cadet 
Eontenay, through arjd in virtue of several con- 
secutive deeds of lease, tho first of which dated 
2'lth March 1857. and the last 11th JunolSGi, 
a certain plot of ground called "Le bain des iVé- 
t/rcsAcSy' situate in tho District of Savane, and 
measuring 150 acres ; and another plot of ground 
contiguous to the first and measuring ISO acres, 
under certain conditions enumerated m tho lease. 

That ono of those conditions of the lease was 
that tho lessee should not cut down the Hues of 
"filaos" trees and tho other trees existing and 
planted on the land leased, and should uever 
even cut down tho branches thereof. 

That, nevertheless, the Defendant, in defiance 
of her contract aforesaid, did cause to be cut 
down and employed to her own use the lines of 
''iilaos'' trees and tho other trees existing and 
planted on the said land, to the extent of about 
30 ai-res ; which said land, thus cleared, the 
Defendant planted in canes manipulated and to 
be manipulated for her own use, to tho damage 
of the I'itiintiff, in tho sum of live thousand 
pounds sterling. 
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Tho Plea was to the effect that the Plaintiff 
bad no title or. capacity to bring this action ; it 
proceeded to traverse the facts alleged, to deny 
that the Dcfendaiit had been guilty of any breach 
of any clause of the contract of lease, and that 
the Plaintiff had suffered no damage. 

Witnesses were heard on both sides in »up- 
port of the position respectively assumed by the 
parties. 

E. Leclkzto, for the Plaintiff, maintnined that 
the case was one of fact and nothing beyond ; 
that tho breach alleged by the Plaintiff to have 
been committed, had been fully proved, and that 
the sole question left for the consideration of the 
Court was the amount of damages due. 

E. Bazirk. for Defendant, argued : That the 
lease spoke of lines of ''filaos" trees ; and as the 
prohibition not to cut down trees could not be 
extended, the Plaintiff was bound to show, and 
did not, that lines of trees had been cut down. 
That tho true meaning of the contract was, that 
tho ''filaos" planted on the sea shore, to protect 
the land from the sea breeze, should not be cut 
down, and no more ; for, the Plaintiff had hired 
the land io plant canes upon, paid rent for that 
purpose and could not be deprived of the use of 
sucti land. 

Lbcl^zio, in reply, referred to the terms of the 
several deed;* of lease in all of which the same 
prohibition was to be found. The evidence shows 
even, a complete violation of the contract. 

JUDGMENT. 

By the conditions of the lease nnder which 
the Defendant held, from the Plaintiff the estate 
Bain des Négresses and adjacent lands, there was 
a clear understanding, on the part of the Defen- 
dant, not to c»it down timber ; the lines of '*filaos" 
trees are specially mentioi>ed and so are all 
other trees growing upon the said e»t»ite. It was 
attempted to show that the prohibition was to 
be restricted to tho *• filaos " trees which, plant- 
ed in lines or rows along the r> a shore, were 
intended to serve as a screen against the violen- 
ce of the sea wind ; that might perhaps have 
been the case under tho original leane which 
speaks of " filaos* servant d'abri, " but the lease 
under which the Defendant actually holds goes a 
great deal further, and its conditions are inten- 
ded to protect the landlord against the destruc- 
tion not only of the screen m questi'^n, but of 
all other rows of *' filaos " trees and all trees, in 
fact, growing up on the estate. 

Nor is the condition a hard one, a small por- 
tion of the estate, in comparison with its absolu- 
te area, was thus covered with trees, and there 
was nothing more natural and more legitimate 
than that the landlord who had, it would appear, 
previously permitted the late Mr. Fontenay to 
cut down a certain number of trees, should guard 
and protect by a strict prohihitory clause, his 
estate from deterioration c-iused by the wanton 
and reckless destruction of his trees. 

To these conditions it suited the interest of 



tho tenant to assent, and having asricntcJ, Auch 
tenant may not surely, now, comphiiri that ho 
would havo been deprived of tho m» ana of plant- 
ing canes in a cert «in portion of tho Edlatc, if 
tho trees had been left untouched. 

AVc can have no doubt that the amount of 
rent was calculated with regard to this prohibi- 
tory provision. 

Now, having so contracted, and by her con- 
tract so bound herself not to cut down tho lines 
of** filaos ** aud other trees on that Estate, tho 
Defendant has, tho evidence bhows to us very 
clearly, cut down not only other trees besides 
the ** filaos " growing in rows or avenues, but 
whole lines of ** lilaos." Tho Defiindant has dono 
so and has used the woo^l thus obtained to her 
own profit ; she has not atlein|.teû to account to 
the Plaintifi' for the same ; »he has employed tho 
beams and larger pieces of wood to build huts 
on her Estate, and, says Jean Pierre Nicot, for 
all kinds of construction ; what could not be so 
used, it would appear, served as fire wood. 

"We have no doubt that if this breach of con- 
tract took place partly before the lease dated 
11th June 1804, ic also took place, and this, in 
no small measure, after that last mentioned 
lease. 

The damage caused by the Defendant's wilful 
breach on her coutract has been considerable ; 
a witness speaks of 3,000' trees felled down, 
another of several acres being laid waste by the 
Defendant. 

Wo are of opinion that we are in no wiso in 
excess of the real value of the wrong suffered 
by awarding Five hundred pounds sterling da- 
mageSi with costs. 



SUPREUE COURT. 

ASSUBAKCES CONTRE t/IKCEITOIE — jMAHCIIAyDISES 
FABTIELLEMBNT DETIIUITES, — EXPERTISE. 

Marchandises assurées par detix Sociétés d*Asfi7crancûs 
et partielîe^nent détruites par le feu ^ — Expertise, 
•^Coniribution proportionnelle des deux iSocit-tés 
dans le Montant de la prime àpaijer aux assurés, 

ElBK iKSTJBAyCE, — GOODS PARTLY DAMAOED, — 

Appraisement. 

Goods and Merchandises, h^sured hj two Insurance 
Companies, j)artli/ d4istroycd hij Jirc, — Appraise^ 
mefit, — Proportional amount to be paid bj/ the two 
Companies. 

FANTONI & ANOR,— Plaintifl's, 

versus 
UNION MATJEICIENNE,— Defendant. 

Before : 

His Honor the Acting Cuiep JunoE, and 
The Honorable Mr. Justice Colin. 
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A. Ltîoall, —Of Courscl for Plaintiffs. 

F. Victor, — Plaintilfs Attorney. 

. ITonorablo V Naz,— Of Counsel for Defendant. 
W. Hewjetson, — Defendant's Attorney. 



26/7t Sej^tcmlcr 18G7. 

This was an action broujcht by the Plaintiffs to 
recover, from the Defendant, the sum of Slô.OOO 
with interest from thn 1 1th day of June 18G5, the 
amount of a policy of Insurance taken by the 
Defendants o-n certain goods and merchandise 
belonp;in^ to the Plaintiff:». a"d destroyed or in- 
jured by fire during the night of the 11th June 
1865. 

The Declar/ition set forth the Insurance, the 
losses, and alleged that the Plaintiffs ha'l, at the 
time of the fir*, in the promises insured, goods 
and merchandise of a value exceeding the amount 
of the riîk. 

The ripa traversed the facts set forth in the 
Declaration. prayed that in accordance with Arts. 
16 & 17 of tl)e statut^^s, a proper valuation be 
ordered. Further, that the Plaintiffs having 
without the knowledcre of the Defendants, co- 
vered by an insurance in TJie Mauritius Fire Z?i- 
surance Company, the goods and merchandize 
insured by ihe Defendants, the Defendants were 
only bound to pay a certain proportion of the 
risk ; also that by the contract the Defendants 
are bound to accept in part payment the goods ' 
and merchandise not completely destroyed by 
fire. 



The Replication joined issue on the main 
poirits but alleged that two appraisers had been 
long since appointed and ha'l valued the amount 
of the goods of the Plaintiffs in their damaged 
atate, and that if any thing had not been done 
which ought to have been done, this ougbt not 
to be imputed to the Plaintiffs, but to tho De- 
fendants* negligence and laches. 

The "Replication further set forth that the 
Plaintiffs were no longer bound to receive, in 
part of payment of their c'aim, the goods and 
merchandise not completely destroyed by fire. 

Such were the real issues before the Court. 

By the contract, tho parties had agreed that 
should a loss occur and the parties not 
agree as to the amount of the damage, an 
appraiser, or if need be, two appraisers, one to 
be nam^'d by each party respectively should 
bo appointed to value the goods and morchan- 
disc, and again, shuîd the two appraisers not 
agree, an umpire wo s to be appointed by them 
in case of need, or by tho District Magistrate. 

Two appraispr« had boon appointed by tho 
parties to value the amount of damage suffer- 
ed ; (McssrK. Du'fîavel and Emile Edouard) on 
one point tiiey could not agree ; an umpire was 
appointed, ho wished to have witnesses ; a good 
deal 0^ tim« was lost by the part'cs who do not 
appear to ha^e fulfilled the necessary formalities 
to carry into practical effect the ref»'rence they 
had chosen for themselves by applying to ob- 



tain for tho umpire, if necessary, the powers it 
was assumed he had not. 

When tho caso camo for trial, two clauHCb of 
the statutes of The Union Mauricienne which set- 
tle the conditions of the policy granted hy the 
Company wcro alluded to; buc the Court consen- 
ted, m order to save further dc'ay, and prob ibly 
greater expense, to take up the case and try the 
issues of law and fact without further reference 
to an umpire ; thereupon : 

A. Leg.\ll, for the Plaintiffs, maintained that 
they were entitled to recover tho fu 1 amount 
claimed, for, there was eviucnco to thow that 
the goods lost were worth full the value insured 
for ; that the payment made by The Mauritius 
Fire Insurance Company was in no wise to be 
computed in deduction of the claim made by 
the Plaintiffs, because the goods lost were worth 
the full amount of both policies, and also because . 
the clause of imputation contained in the statu- 
tes did not apply to tho case before tho Court. 

He, then, minutely analysed the evidence 
given by the witnesses and the opinions ex« 
pressed by tho two appraisers appointed by 
the parties. 

Hoy. V. Naz, for the Defendant, maintained : 
that comparatively a very small sum was due 
to the Plaintiffs. The losses proved did not 
extend to any thing like the amount claimed, 
and deduction should be made -of the amount 
paid by The Mauritius Fire Insurance Comjiany, 
the Defendant being liable only for the 7[15tiis 
of the balance, as no notice had been given to 
them of that other policy. Besides that, 10 o^o 
ought to be deducted from the tQtal amount 
found to be due, because no notice as required 
by Art. 15 of the Statutes had been given of the 
nature of the ffre, &c. , only a cautious letter 
had been written on 11th Juno 186G. 

Also, by Art. 7, wc have tho right to compel 
the insured to take back the goods left as a va- 
luation and as part payment on account of the 
risk ; that valuation has been made. The goods 
are valued by Dusavel and Edouard, at $ 8,09486 

The goods of the shelf entirely des- 
troyed, at '.. .. 1,500 



Total. . 



$10,404 86 



We owe tho 7{l5ths of that sum, as our insur- 
ance is for à'15,000 and that of Tlie Mauritius 
Fire Ifisurance Company for S7,0Û0 That is : 
"Wo owe ^'4,897,60. But tho Plaintiffs are 
bound to take at a valuation, the goods such as 
they stood after the fire. 

They have been valued, by their appraiser, at 
the sum of <J?1,725 83. out of which The Mauri* 
tins Fire Insurance Company has taken 6*500 as a 
deduction. There remains for us 1^1,225.83 to 
be deducted from the sum we have to pay : 

To wit ?4,897.60 

(Minus) 1,225.83 

«3,071.77 
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And from that, 10 o;o are again to bo deduc- 
ted aa to costs. It is truo wo have not deposited 
that amount, but wo have been ready to paj and 
it is no fault of ours if tho Plaint<ns have not 
proceeded in tho matter as thej should have done. 

Leoall heard in reply. 

JUDGMENT. 

Tho Piaintifis had th^ir stock in trado insured 
bj the Defendant, in tho sum of 51-5.000, — the 
orip;inal insurance had been made on behalf of 
Mme Bonorchis, but all her rights and liabilities 
arising out of the policy having been transfexred 
to tho Plaintiffs, it was admitted, and there can 
be no do ibt of this, that tho Plaintiffs were en- 
titled to recover what Mme Bonorchis would 
have been entitled to recover under her policy. 

Tho Plaintiffs, subsequently to tho insurance 
effected with the Defendants, further insured 
their stock in trade for t»»e sum of fi8,000, with 
another Company, Tlie Mauritius Fire Insurance 
Cornpany» 

There is no doubt, at all, that the goods insured 
by the two Insurance Companies were kept 
promiscuously in the same shop, and that the 
one policy did not cover one particular set of 
goods, the other policy another set of goods. 

The goods thus injured wore panly con- 
sumed by fire during the night of the llth of 
Juno ISGb*, and the Plaintiffs brou*jht thoir ac- 
tion against The Mauritius Fire Insurance Com- 
'pan^ HTïd recovered that portion of their claim 
which the award of rhe Committee of tho Cham- 
ber of Commerce had shown to be due to them. 

In that case a refer«'nco was, by the policy, to 
be made to the final a^vard of ih*i Commit te of 
the Chamber of Commerce, and the Court found 
none of tho reasons alleged sufficient to dis- 
turb that award. (Vide Supra^ Page 12.) 

In thîî* case which is directed against The Union 
Mauricienne^ the award above mentioned is not 
conclusive as to the facts with which it dt-als, 
since the p «rties did not agree to refer to that 
Committee as they had done by the other policy ; 
but there is no doubt that tho opinion of the 
delegates of the Chamber appointed to examine 
and vaiu" the losses suffered by tho Plaintifia, 
must have a great weight on our minds. Not 
only w ro tho delegates as competent to judge 
of the value of piece-goods and to form an es- 
timât*' from tho romains of the property destroy- 
ed, as any person that could well bo found, but 
they set about their work very Boon after tho 
fire and when every possible information could 
not only be more easily but also more fully at- 
tainable than at tho présent moment. 

The main points to bo decided by us ore 
these : lo. what is the amount of the loss suftered 
by th^ Plaintiffs ? 2o. what is the proportion 
to be paid by tho Defendants upon such loss ? 

Tho two policies covered goods to the value 
of «S 28,000. The Mauritius Firo Insurance Com" 
pamj took the risk for $8,000, the Defendants 
for ^15.000. 



By Article 9 of tho statutes of tho Union 3fau» 
riciemic, the iniiurcd aro bound to state if they 
aro already invurod, and if aftor in&uring timt iu 
tho Company, they do insure in anotherC"inpany, 
they should also declare tho same. In either caso, * 
however, tho Company only pays, in case of 
loss, its proportion of tho total sums iu'^urod. 
The Defendants are however not entitled to say 
that they owe only the 7[l5ths of tho whole ; tho 
clause in question does not say that any amount 
paid by another Company shall first bo deduct- 
ed, and tho Company bound to pay a prop »rtiou 
on the balance only. It would be a palpable ab- 
surdity because another Company that insured 
for a lesser sum has paid its proportion of tho 
risk on the whole loss the Union Mauricienne in- 
suring for a larger sum.should pay its proportion 
not on the whole loss, but on the whole loss mi- 
nus the full amount already paid by the other 
Company. The result might be, and would bo, 
in this case, that the Defendants that have in- 
Huredfor 515,000 whilst Tlie Mauritius Fire In- 
surance Company ha^^e insured for £3,000 the 
same stock in trade, would have to pay lesg 
than The Mauritius Fire Insurance Company ^ when « 
the condition of the policy is that the Company 
shall pay in proportion. 

The Defendants having injured for 815,000 
and Tlie Mauritius for 58,000, it follows that 
the proportion to be paid by the Defendants is 
I5;23, as that lo be paid by Tlie Mauatins 8/23 
of the total amount of the loss. 

This is necessarily independent of any other 
clause which may further ro'uco tho propor- 
tionate amount to be paid by the Def'-ndauts. 

What, then, has been the extent of the total 
loss? 

We aro not at all satisfied that the amount al- 
leged by the Plaintiffs to have been lost by 
them has been made out ; the evidence is, as 
us ia], contradictory ; but we be'ieve we can ea- 
sily find i>ur \^ay to a just e^^timate of the nctual 
loss, b) the light of the vnluatiun and the reports 
which have been severally laid before us. 

The valuation set by Dusavel and Emile 
Edouard, on the goods of which were left suiK- 
ciont remains to enable the two appraisers to 
come to a conclusion, was ^JÇ" 8.994.86. We 
think we ought lo take that sum as a starting 
point ; for, the appraisers agree, and they were 
chosen by both parties in this particular suit. 
Th^* «mount does not difter greatly from that . 
whi h the Committee of the Chamber of Com- 
merce recommended afcer comparing Dubavel and 
Larche's reports in the other case. 

The total amount of the goods on the shelf 
totally destroyed we think with the Chamber of 
Commerce, should be set at the sum of S 2,000 ; 
that is the estimate of tho Committeo of tho 
Chamber of Commerce ; DusavePs is lower by 
only S 500. 

Tho total loss is then of . , . . $ 8.99 i 86 

2,000 



$ 10.904 86 
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Out of that sum the Defendants aro only bound 
to pay, in pursuance of c'auso 9 of the statutes, 
their due proportion, that is they owo 15[23 of 
thac sum. 

That will be ^7,\ 70.56. 

But according to Art. 17 of the Statutes, the 
insured cannot abandon the materials or dama- 
ged goods that remain in the shop ; ho is bound 
to keep them, and the value thereof is to be ap- 
plied on account of the indemnity due to such 
uisured, 

The value of these goods we take to be, accord- 
ing to Emile Edouard's estimate : i'1.725 53. 
But the whole of that value cannot be deducted 
from the total amount pa\ able by the Company 
Th^ Mauritius tire Insurance, having already 
been allowed to deduct frum its share of the in- 
demnity due, its proportion of the goods not 
destroyed. 

The proportion of the Company on 15l23 will 
amoimt to i$ 1,125 34. 

• That will reduce the debt to ^6,045.22. 

Hon. Xaz further contended that the amount 
which the Company wo»'ld have to pay should 
suffer a redui-tion of 10 0[0 for non compliance 
with Art. 15 of the Statutes. The Art. does not 
ab8.»lutely contemplate, in every case, a loss of 
10 0(0 by the insured who does not give notice 
within 24 • hours, of the fire, of the loss he 
has suffered. That deduction is to be submitted 
by the insured upon a decision of the Council of 
Administration. No such decision is shown. 
Besides the 15th clause of the Statutes snys that 
the insured shall point out the precise time of 
the event which has caused his loss, its duration, 
its known or presumed CHUses, and also the na- 
ture and approximative value of the damage suf- 
fered. 

Penal conditions aro never extended ; impossi- 
ble couditi- ns, even when enacted, are considered 
as no conditions. 

It i» often possible, no doubt, for a sufferer to 
fîive, within 24 hourn, the explanation not re- 
quired of him ; but as it may very well be 
that casps may occur when that is not possible, 
the 15th clause whilst specially imposing the 
above mentioned penalty, has justly provided 
that the deduction should not take place as a 
matter of course ; it is left to the fair and equi- 
table appreciation of the Board that no doubt 
before insisting on the penalty would investigate 
the matter submitted to them. 

In this case a letter was written by the Plain- 
tiffs to the Defendant^ on the 11th of June 1866, 
the very day following the night ot the fire ; 
it is u- doubt brief; but it stutes when the 
fire broke out, at what precise hour, and starts a 
doubt whether it was communicated to the 
Plaintiffs' house or burst out in the very premises. 

There is no doubt, from this letter under date 
28th .1 une 18G6, that they were williog and 
cnxiouft to bo able to ascertain the amount of 
damage by them suffered. 



A good many days were lost, it appeals, 
through endeavours made to settle the matter in 
dispute amicably ; but we find nowhere anj' evi- 
dence that the Flaiutiffd aro to be blamed on 
that ground. 

The Board of Administration, at any rato, 
whether they took this view or not, voted no re- 
s' lution tending to r/duce the claim, against 
their Company, by 10 o[o. 

We think tliey wore quite right, a'ld cinnot 
therefore, sustain their attempt to enforce that 
penalty, now. 

We have already deducted from the sum duo 
upon the policy by the Defendants all that wo 
consider should bo deducted in terms of this par- 
ticular policy. The remainder to be paid and 
for which the PlaintiÔs will sign Judgment will, 
then, be ^$6,045.22. 

As to^costs, the Defendants have certainly re- 
duced the claim from ^15/iOO to $6.045.24 ; but 
they have neither paid that sum into Court nor 
have they tendered legally any portion of tha 
same. Besides they have tried to reduce the 
claim to a much smaller amount, and have failed. 
We think they should pay cost;). 

Judgment for Plaintiffs in the sum of gG,045. 
24 c. ; interest from the date of the fire, and costs. 



SUPREME COURT. 



Saisie, — Tiers Détenteur, — ^Ventb de Meuble, 
— Immeuble par destination, • Privilege du 
Vendeur, — Droit de Suite. 

Vente d^un woiûin, installé 2^(^y V acquéreur, sur un 
terrain àZ/a îouc^avcc réstrvQ en favciir du vendeur 
du droit d'e»ltrvcr le moulin a défaut de paic7nenif 
'•^Cession du bail parle locataire, — Cession de 
partie du prix de vente à un ticrs^ avec priorité et 
de l'autre partie au nouveau locataire du, terrain^ 
'^Saisie du moulin par le tiers sur le premier 
locataire sans mise en demeure préalablement 
sîgnijiée au second locataire en la possession du* 
quel se trouvait le moulin, — Validité de la saisie. 



Seizure, — Third holdeb, — Sale of Mdveablb 
property, — Immoveable property by destina- 
tion, — Privilège op vendor, — " Droit de 

SUITK." 

Sale of a mill fitted 2ip hy the purchaser 07i a land» 
ed Estate leased to 7t/?/i, tcitk tlie rirjht resolved 
on behalf of the vendor to taJce back the mill iji 
case of non-payment, — Transfer of the lease hy the 
lessee, -Transfer of a portion of the sale price 
to a third party, with priority, and of the ba* 
layice of the sale price to the second lessee of 
the landed Estate, — Seizure of tJie mill hy the 
third party on the first lessee, without aiiy 
previous notice to pay served on the second lessee 
wlho was in possessio7i of the mill,— Validity of 
such seizxtre. 
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FONTAINE & SMITH.— Plaintiffij, 

Versus 
LANG LOIS AKO AKOB.*Defondant0. 



Before ; 

His Honor the CaisF Judge, and 
The Honorable Mr. Justice Colin. 



TV. Newton, • 
W. Hewetso»,- 

£. J. LCCLÉZIO, 

A. Piston, 



Of Counsel for Plaintiflfs. 
•Plaintiffs* Attorney. 
>0f Counsel for Defendants. 
-Defendants' Attornej. 



27th September. 18Ô7. 



The Plaintiffs, as assignees of Charles Polydor 
Leblanc, Engineer, and by virtue of a writ of exe« 
cution of this Co>trt against the Defendant Boa* 
nier, caused to be seized, oa the 27th June last, 
certain machinery lying in the District of Pam- 
plemousses, on the Sugar Estate àalazie, in the 
poss^ession of Elisée and Lisia Langlois, lessees 
of the said Eâtate. 

On the 10th August last, Elisée and Lisia 
Lacgiois obtained a Judge's ordt-r calliog upon 
the Plaintiffs to shew cause why a writ of in- 
junction should not i^sue to stay, until further 
order, the eale of the said machinery on the Es- 
tate Salasie, whereof Elisée and Liais Langlois 
are the lesstrea. 

Parties heard, the sale was stayed on the 13th 
August last by the Judge, then at Chambers, un- . 
til the follo«Aing Tue^tiny or such othfr day after 

such order ahull have been duly set aside. 

• 

Notice of a motion intended to be made to the 
Court, on the 27th August la^t, to set aside the 
above Judge's order, was served on the incerodted 
parties, with the exception of Vallet and wife, on 
the 23rd August lust. 

On the 27th August, it was ordered that the 
motiun be renewed on the 5th September next, 
which was done accordingly. On its ti»en being 
shewn thnt one of the parties who had a right of 
eleciiori «as not before tho Court, until which 
election the Court could not safely proceed to fi- 
nal Judgment, it was ordered ihut notice of the 
proceedings before the Court should be given to 
Vallet and wife, by Plaintiffs. 

This was done and on the day appointed for 
proceeding with the motion, J. Conx, of Counsel 
for Vuilct and wife, stated that his clients had 
elected not to purchase the machinery referred to 
in the motiou-paper. 

The facta of this case aro the following : Bon- 
nier, lessee of Vallet and wife, had undertaken to 
set up a mill on Vailet's Estate for crushing the 
canrâ planted by himself and others. 

'1 this end, he applied to ono Charles Polydor 
Leblanc, an engineer, who undertook to supply 



him with a mill &a, for the su-n of ,$10,000. But 
as tho mill was to bo put up on the lanH of the 
lessors, Vallet and wife, it wna agreed in the deed 
of leano of tho20ih Dec. 1 802 and depo>ited with 
Notary L. Raoul, on the 20ih November 18G3, 
that in default, by the lessees, to fulfill the>r en* 
gaj^ements with the lessors, the latter **relien- 
** draient comme choses à eux apparti'nant tout ce 
'* que M. Bonnier aurait mis er placé sur la pro. 
•* priéte à Vexception des usines qui restent la paran- 
" tie di* M. lL^'h\di.uQ, jusqiCau yaianent d(finitif de 
" sa créance de vendeur des dites utincs et que le 
*' dit sieur Leblanc aurait le droit d'enlever les 
** dites usines, dans le cas où il no serait pas pa- 
" y^> 6^ <ïuo rftins ce cas il garderait, à titre d'in- 
*• demnité, les sommes que M. Bonnier lui aurait 
" payées et aussi le contrat que le dit sieur Boa- 
" nier promet de lui faire transporter par Mme 
** Bon. 1er son épouse, et M. DubuidC do Uicque- 
** bourg aux droits de cetto dernière,dourjant ce- 
•* pendant à M. et Mme Vallet lo droit: de gar- 
*• der les dites usines en payant au dit sieur Le- 
'' blacc te solde que M. Bonnier pourra rebter lui 
•* dévoila *' 

As a further guarai*tee to Leblanc, for the 
pay me» t of the 5 LO.UOO worth of machinery to 
oe supplied ro Honnier, the latter bound himself, 
as above stated, "à faire transporter à MoiiS eur 
Leblanc, mais »n garantie seulement, par Madame 
Bonnier, son épouse, une inscription de la somme 
de S3,0U0, en première ligrie, prise au profit de 
cette dernière, sur un immeuble situé à ^t. De- 
nis, lie de la Béunion, et dont la rétrocession ne 
devra s'effectuer qu'après l'entier acquittement de 
la bus-dite somme de ^g 10.000. 

Leb'anc, by a contract under private signa- 
tuTfS of the2()thMay 1802 purchased from the 
PlHintiffs Fontaine and Smith, fur iho bum of 
S1400, the mill specified in the private agree- 
m**nt, payable in two instalments of $bOo lacb, 
and on» and the lutit instalments of $ 400 
wiih iuterobt at 12 per cent per annum. 

The better to secure th»- Plaintiffs the payment 
of the said sum of g'lj^OO, with intereut, Le- 
blanc, b^ the same writing und«r private signa* 
tures, assigned a sum of ;^'1500 to them, '^ à 
prendre par priorité et préférrnce à lui-même, et 
à tous autres cessionnaires^ sur le 1er terme éché- 
ant le 5 Di^ceii bre 18(54. de la somme de S 10.000 
à lui due par Ed. Bonnier et formnnt le montant 
du prix moyennant hquel il a vendu au dit bieur 
Bonnier, diverx»es machines établies par ce der* 
ni< r sur des terrains situés à *• La Nicoliôre," et 
loués par lui à bail de M. et Mme Adolphe Phi- 
locièce Vallet. 

By a notarial instrument of the 20th A2)nl 
1867, Bonnier ansigued his lease and machinery, 
to kli^ée and Lisis langlois. The assignment 
recite» the tran^fe^ by Mrn Bonnier to Leblanc 
of $2000 due as her share in the sal^' prico of an 
immoveable situate at St. Donii*, Kennion i^hmd, 
in performance of the undertHking of Honnier to 
Leblanc, in the lease of the 20ih December l.'^G2, 
and 2udly. ** que cette créance de <82UU0 appar- 
tient aujourd'hui à MM. Binoit Fimtaine et 
John Smith, en vertu du traot»portque leur a fait 
M. Leblanc, aux ternus fl'nn acte passé devant lo 
dit Me Raoul et son collègue, notaires, le 1er 
Décembre 1863" 
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3o. That, " l'accompUîsement de certaines for- 
znalités à 1 île de la Ec\iuion a retarde le paie- 
XQcnt de cette eomme do ^2000, mais Mme Bon* 
fiier n*en a pas tnoiua des droits i exercer sur l^s 
usines dont il s'agit, par suite du transport par 
elle fait à M, Leblauc. 

" DflDs cet état de cbos(?i>/' continues the as- 
signment : ''Madame bonnier— cède et trans- 
porte à Metiers. Langlois — tous les droits qu'elle 
a à exercer sur les usines i*us-énoacée8| en veitu 
des actes ci -dessus relatés." 

The Plniniifls, unpaid, sued Bonnier in pay- 
ment of the sum of ;{( 1,500 nssigned to them by 
Leblanc on Bonnier, in part payment of the ma- 
chinery put up on the land leased from Yallet 
and wife. 

Bonnier not appearing to the Declaration, a 
Kule of Court ^as sened on him to shew cause* 
on the 11th June, why judgment should not be 
fiigufd against him, for «ant of a Plea. 

Bonnier not shewing cause, judgment was giv- 
en against him on the snid ILth dav of June last 
for the said sum of $l,500,03c. principal debt, 
with ^ 13.05c. for interest up to the date of the 
Judgmeit, and i$12d for costs. 

On the 27th June last, the Defendant not hav- 
ing paid the sums above mentioned on the servi- 
ce upon him ot the writ of execution, the Ushfr, 
at Oh ce, proceeded to the seizure of the steam 
engine sold by Plaintiff's to Leblanc and by the 
latter to Bonnier, which, together with other ma- 
chinery, were toutid on the Estatt- Salazte and in 
the vohsess'ion of the said Elisée and Lisis Lan- 
glois who now difpute the validity of such seizure. 

One of the grounds of nullity of the seizure 
' complained of was that it had been made after 
Eiitée and Li>is Lnng^ois had purchased from 
the Assignees L* blanc the remaining ) art of Le- 
blanc'i* claim in and over the machinery seized. 
By such purchase the machinery becamo the 
/c'int-|<rop(riy ot Elysée and Lisis Lan^^lois and 
of the Plaintiffs. 

That the remedy of the Plaintiffs to compel 
perormunce by lis co-propriettTS Ely?ée and 
Lisis Langloib, of tht ir obligation, was an action 
in Lieitation and not the seizure of the joint 
property. 

The Plaintiifp, whi'st recognising the purchase 
by Klysee and Lisi^ Langluis of the remaining 
poitiun of I ebb ne's claim from his Assignees, 
contended, nevtnhelfss, tbat, had Bonnitr con- 
tinufd in the pOî*8ttsion of the machinery, he 
would have bet n assuredly liable to the seizure 
of the machinery in que&lion. 

That PJy^ée and Lisis Larglois, as lessees of 
Bonnier, were norie other tl an Bonnier himfelf, 
SLnd as such, hkc their lessor, liable to the sd- 
sure complained of. 

The subpeque» t purchase by EljFée and Lisis 
Langlois from Lellnnc's assiguet^s, of the balance 
remaining due to Leblanc, could not deprive t» e 
riaintiiis of ri|;hts previously vested in ihem,&Ld 



of which they had notice, and of the legal reme« 
dies attached to such rights. 

The seizure was thrreforo the true remedy to 
be resorted to by the Plaintiffs and not the Liei- 
tation suggested by the Defendants. 

JUDGMENT. 

The only point at issue before the Court is the 
legality or illegality of the seizure effected. 

Of two things one ; either the machinery in 
question is an Immoveubic by nature or by des- 
tination ; (Art. 517 C. C.) or a moveable by na- 
ture or by determination of law. (Art. 527 C. C.) 

In the first case, the seizure should have been 
made upon the party in po^stssion of the immo- 
veable, that is, the " tiers détenteur", after com- 
mandement to the original debtor, and after a 
summons to pay served on the "tiers détenteur.'' 
(Art. 2,169 0. C.) 

But, here, this cannot be an immoveable by 
destination ; the machinery was not placed on 
the Estatt) by the owners of the Estate, it must 
be held as a moveable. 

Now, by their contract, the Plaintiffs have the 
right '* d'enlever les d<tea usines dans le ca^ oil il 
(Leblanc) ne serait pas payé*" 

It is true that the Dt- fendants Langlois obtain- 
ed a tranbfer ot a portion of the origiiial debt ; 
but when they accepted the tranbfer or such por- 
tion of the debt, they should have inquired whe* 
theror not the other portion not transferred to 
them had not been assigned to another, with 
priority. 

Thpy do not do so ; and as a fact, Leblanc, or 
the Ptaintills who hold Lebihnc'a right, have such 
priority. 

The claim of the Defendants is saddled with 
thai piioiity which, in this case, carries the right 
to take awuy the machinery. 

Has Leblanc or have the PlaintifTs done any 
thing to modify their contract or lose their right ? 
that is not shown. 

Why. therefore, should not the Plaintiffs use 
their right ? 

It was said that a Lieitation should have been 
asked ; at'sun diy that might have been the re- 
medy if the Plaintiffs had not the positive right 
to take away, along with their right of priority. 

It was not the Pcfendants but Vallet to whom 
was reserved tl e right of paying off the unpaid 
creditor or abandoning the machinery in question. 

Vullet alone, therefore, was entitled to a 
'' mise en demeure " to elect. 

He does not complain. 

The Defendants have but themselves to blame 
if thty acctpted a tranbfer of a portion of the 
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pnrcljase price of the machinery in question with- 
out examining into the powers of ihe assignors to 
assign, or the value of the subject matter assigued. 

The Dcf«»ndant8 were warned of the pHor 
transfer to i^»*blanc; they do not shew that Le- 
blanc or the Plaintiffs ha?e received any portion 
of the collateral security assigne^ by Mrs Bon- 
nier. 

It is not the fact that the machinery is the 
uniivided property of Plaintilfa and Defendants ; 
but Plaintiffs and Defendants have a lien on the 
{}roperty ; bat the property is abf«olutely taken 
away by the Plaintiti'â who hold from the vendor, 
ua)t;»s they are paid, the terms of the contract 
are quite plain. 

A "mi?e en demeure" to pay, wou^d, no doubt, 
havH been a proper modn of proceeding, instead 
of a seizure abruptly n ado on property now held 
by the UefeadHuts. But that can only bear 
upon the qiiestion of costs. The right of the 
Plaintiffs to take away the property pledged to 
them is not curtailed ; whilst, therefore, we are 
of opinion that, there being no danger to lose 
their pledge the Plaintiffs should have warned 
those who had such pledge in their possession 
before they resorted to the severe measure of a 
seizure, yet we do not find enough to satisfy us 
that the seizure ought not to have been made. 

The Judge at Chambers stayed the proceedings 
until the opinion of the Court should be taken 
upon this matter. We now order such procee- 
dings to be carried on, but, as the Defendants 
have a claim upon such n'achinery, posterior ho* 
we ver, to the full puym^nt of the Plaii. tiffs' 
claim, we shall allow them 8 days to pay the 
Plaintiffs such claim. 

' The Plaiutiffs taxed costs to be costs of 
sale. 



SUPREUE COURT. 



OUVEETUBB DE CbÉoIT, — HYPOTHÈQUE.— InDI- 
VlSIOy, — GaBaNTIE PEB80N2ÎELLB, — APPEL 
D'UN JXJOEM&NX DU MaSTEB. 

lie CO 'propriétaire qui intervieiU dans vn acte 
d'ouverture de crédit et consent à hy^oiMguer sa 
part daiis la j^rojiriété commwie pour garantir le 
remhoursemeiît des avo'tices, nest jpas personnelle' 
ment responftahle à moins de stipulation expresse. 



OpENlXa OP CbEDIT,— MOBTOAGB. — UXDITIDED 
PBOPEBTY, — PeBSONAL QUABA^TEE, — APPEAL 

PROM A Judgment op the Master. 

The cO'Ovmerofa landed properfty wJio inio'venes in 
a deed of opening of credit and grunts a mortgage 
oa his share.as guarantee of the reirahurseraent of 
the advances to be made» is not persmiaily liable 

' except under a special dause» 



THE CEYLON COMPANY,— Appellant*. 

Versus 
BOXTI-LS A2a) Obb, — Respondents. 

Before : 

His Honor the AcTixa Chief Judge and 
The Honorable Mr. Justice Abkaud. 



J. C0LI3T — 

W. Hewetsox, — 
P. L. Chastellieb I 

L. KOUILLABD. I 

p. E. DE Chazal, — < 



Of Counsel for Appcllante 
Appellants' Attorney. 
Of Counsel for Respon- 
dents. 
Respondents' Attorney. 



IGth October 18G7. 



This appeal on the part of TJie Ceylon Comprxnij 
Limited, from a Judgment or Ordt-r uf the Master, 
of «he 27th May ultimo, iu the Order of the estate 
•* Le Hangar,^* though objecting to the whole 
plan of distribution pursued by the Master, is 
practically directed against the collocations of 
the claims ot thf heirs Morel, the heirs of Barry 
the wife, of D'Emmerez the wife, ot which the 
applicants complain as being prejudicial to their 
rights. 

The grounds of Appeal against the collocation 
of the heirs Morel, are lo. Because admitting the 
validity, in law, of that claim, the latter cau>*ot 
rank prior to the preferable right of the appel* 
lauts in the "Ordre*' of the sale price «f the Uaiv 
gar. 2o. Because the claim of the heirs Morel 
Id actually extinct by prescription. 3o. Because, 
at all events, the claim of the heirs Morel ought 
to be reduced by the Mfster, supposing the Mas- 
ter's Judgment, in support of such claim, to be 
good in law. 

Owing to the uncertainty of the fate of the 
claim .viorel, until ihe Judgment of the Court shall 
have been given on the appeal of the heirs Morel 
from the Decision of the Master in the same 
" Ordre " of the " Hangar." 

HouTLLARD, for the heirs Morel, assented to 
CoLiN*8 propoi*al to delay the argument on ttiii 
head of hin Appeal, until after Judgment on the 
appeal of the heirs Morel. 

Colin therefore proceeded to discuss the mérita 
of the claim ot the heirs D'Emmerez, wh<ch it was 
contended could not be collocated to the preju. 
dice of the clain s of the Appelants, D'£mmerez 
the wife, being bound to pay the claim of Ths 
Ceylon Company. 

Colin, rested his objection chiefly on the con. 
tract entered into between the company and the 
then owners oîThe Hangar Estate, of which Mra. 
Eugène D'Einiutrez was one, for lilSth share 
therein, as heiress of her mother Mrs. Ivanoiî 
Dupont. 

It was contended that having, as such owner, 
mortgaged her share along with the shares ot the 
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other owners of the estate, in favor of the com- 
pany, she c<mld not be collocated to their pre- 
judice; thut sucii inortga(;e was a perâonal 
undertakiri;.', on her part, lo pay the debt 
contracted by tho other owners towards The 
Ceylon Compauj/, not only <»ut of her personal 
share in the estate, but out of whatever other 
claims she might have against tho estate and her 
co-owuer&>, such as those arising from the legal 
mortgage now set up by her fur tho purpose of 
defeating the rights of tho company. 

Tho inference drawn from the mortgage given 
to IVic Ccijloii Company^ by the lleapondcut, 
iras most eniphacicaily Ucniod by Ciiastellieu, 
who, admitting tho existence of the mort. age. 
Called the utteutiou of the Coure to the wording 
of thti obligation undertaken by the Hes^oudeut. 

The notarial Ouverture de Crédit of the 16th 
February 1862, is between The Ceylon Campant/ 
aud the owners of the Estate Lq Hangar Oiiuus 
thd Bespoudeut, who however intervening in 
the act, th 'S expresses herself* : Pour garantir 
encore davantage à Mr. Arbnthnot, es qualités, 
'' le remboursement des avances par lui laites à 
'' Mesrs. et Mdes Dupont sus nommés ; 

** A, par ces présentes, déclare, affecter et 
'^ hypothéquer au proiit du dit Monsieur Arbuti^- 
** nut, es qualités, le 18me du bien *' Le Hangar " 
'* lui appartenant pour l'avoir recuelli avec 
^' ses frères MM, Bug. et Ivnnoff Dupont, sua 
'* nommés.dand la succession de leur mère, comme 
*' ou Ta vu ci-dessus. 

" Consentant que toutes inscriptions néces- 
<* sairts à la sûreté de la dite ouverture de crédit 
*;* soient prises sur ie dit 18me de propriété. " 

Tho pledge given to The Ceylan Company has 
been eshausted by the latter. The share of the 
Respondent in the estate, has been seized and 
dittpoâed of, along with tho «hares of hir co-own*- 
81 s, and on the fcore of this pledge the Company 
luive nothing more to claim at her baud. 

The claim now disputed by the Company has 
nothiLg to do with the Re»pondent*s rights as 
late owner of the *' Hangar, * of W'tich she has 
been divested br the sale of the estate, at the 
Bar. 

She claims nothing as owner or Jaieovjn&i' of 
the " Hangar ; *' but as late vjard of Evenor Du- 
pont, bhe claims to be coUocattd for the amount 
of her legal morigage upon the share of her lute 
guardian Evenor Dupont in the sale price of the 
" Ilatigar^ Her light of preference over The 
Ceylon ^ ompany is indisputable. 

JUDQMEKT. 

At first sight it may seem rather strange that 
Mrs. D Emmerez bound, with the co-owners, to 
pay the sum duo lo The Ceylon Company shuuld 
at the same time, be entitled to a preierence over 
that Company, and should thus, and to the 
amount of her claim defeat the claim of the Com- 
pany against herself and co-owners. 



But a few moments reflection cannot fail re 
moving such apparent strangeness. 

TKe Respondent D'Eramcrez inlicritcd from 
her mother certain rights, which were confided 
to the administration of Evenor Dnpont, hordtily 
appointed guardian. From the date of such ap- 
pointmentt, he immoveable property or properties 
of Evenor Dupont became chargcfl by an express 
enactment of the law with a mortgage, cc^ual, in 
amount to the rights of his ward. 

lier present purpose is to havo refunded to 
her the sum or sums belonging to her, *iii I com- 
niitted by law to tho custody of her f;uardian, 
Evenor Dupont, out of the share accrueing to the 
latter in the sale prico of the Hatujar Estate. 

The rights claimed by Mrs. D' Emmerez date 
as far back as 24th December 185U. 

Whereas those of The Ceylon Company do 
not go further back the IGth February ltiG3. 

In point of time ber claim is evidently prefe- 
rable to that of the Company. 

In p'âût of law, the rights of a minor have a 
just preference over tho other creditors of an 
estate (the unpaid vendor excepted) ; without 
such preference, the minor would be at the mercy 
of an unscrupulous guardian and of an unprinci- 
pled creditor^ 

It is the duty of every money lender to ascer- 
tain the nature of the debts encumbering the 
estate of the party applying to him fur money ; to 
see before parting wiih his funds to the clearing 
away of ah encumbrances likely to iuterfcre with 
the future free exercise of his rights. 

Should he have neglected to do so, this is no 
reaï^ou why the pptcial protection uiloicled to 
the minor, by the law, should be withholdeu trom 
the helpless iutaut. 

But it has been said that by her contract with 
The Ceylon Company , she hus parted with all her 
rights ut whatever nature ^\ilhuut any exception 
in and over the Hangar E&tate. 

We cannot agree in this construction of the 
obligatiou undertaken by her. 

The Respondent has snpulated in very express 
term that, ihe better lo guarantee the payment 
of tho buni advanced to her co-owners», ^he UiOrt- 
ga^ea her 18. h share in the Hangar* That is the 
pledge given bv her, and no ut«»tr. Ihis pledge 
Th^ Ceylon Company have exhaueted. 

AVhy should the Heppondent be called upon to 
do muj e ihau bhe hus undertaken ? 

The Mai^tor was fully juftified in the conclu* 
siouariived at by hitn, and i ho collocation of 
Mrs. d'Eujintifrz, lor the fcum found due to 
her by the AJabter, must be and is accordingly 
mainiained by the Court. 

The Appeal of The Ceylon Company as to Mra. 
D'Euiineuz, is accordingly clibmx6t>eu« with cost! 
agaiuac the Appe*iatits. 
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CoLTN liavin;^ g\ven up his appeal ngaioat the 
Ijpira Barr}' and Jt^an Cesar, tho Appeal of The 
d^ijlon Qvhipany, as to those heirs and Jean Ce- 
sar, is accordingly diarniased in like manner, with 
coats ; and th«'ir collocation, such as it has been 
made, is therefore affirmed by the Court. After 
bearing CoLiN and KooiLLAUD, on the 24th Oct 
irsfant, mouth upon the Appeal of Tha Cci/lon 
Companj/ nirtimdt the collocation of the Heirs Mo- 
rt»!, the App»*al is dismissed, with costs ; tho heirs 
Morel must be collocated for the sum of $ 2S66. 
25. found due to them by Judgment of this 
Court of this day's date. 

And it is ordered by the Court, here, that the 
Master do finally close the order in conformity 
to the several Judgments given on the several 
appeals. 

Tie Appeal is alpo dism'ssed as to those collo- 
cations not objected to on Appeal, with coats 
against The Ceyloyi Compaay Limited. 



SIFREUE COURT. 

Paiilite,— TonjE de livres,— Ceetificat. 
BAKKUireTCT, — Book Keepiko,— CsBTmcjiTE. 

BANKEUPTCT B. D. 

Before: 
Tho Hon. Mr. Justice Coliit, Commissioner. 



E. Pellbbeatt, — Of Counsel for Bankrupt. 
A. EonAN, —Attorney f r same, 

E. DucEAT, — Atti»mey for the Assignees, 

P. L. Chastellieb, — Of Counsel for Ireland, 

Fraser & Co., 
G. A. Bittes, —Attorney for same. 



2Zrd October 1867. 

In this case, after the examination of the Bank- 
rupt and of the vritnesses called, a Certificate- 
sitting was ordered to be holden on 9th Septem- 
ber 1867, when E. Pelleeeatj moved that "or 
Certificate of conformity b»- allowed to the Bank- 
rupt ; DuCRAY for the Assignees, objected and 
contended that the Bankrupt had absolutely fail- 
ed, to explain, even plausibly, the facts which 
tho Assignees and Ireland, Fraser & Co. bad 
charged ni m with. The facts upon which the 
argument turned, are taken notice of in the 
Judgment of the Court. 

JUDGMENT. 

Tae Law ia imperative, and justly so ; a trailer 
must keep books, and when the course of trading 
extends over a period of several yea^s, books 
properly kept are not only useful to the trader's 



creditors who wish to ascertain the nature of 
such trader's transactions, but useful to tho tra- 
der whom they often shield from unjubt suspicion, 
and uncalled for charges. Such a law should bo 
Strictly obeyed, sternly maintained. 

It is very true that although a trader has not 
kept books during the cours»* of his trading, tho 
Court will not absolutely refuse a Certificate, un- 
less thnre be evidence to induce the Court to be- 
lieve that fraud was intended. 

But, at the same time, the Bankrupt is bound 
to show why he has not kept those book:», at least, 
which the Law calls upo i him to keep ; and 
when no satisfactory reason is given, no ptau^ible 
cnuï^e IS alie<;ed. the Court must vi^it with souia 
kind of punishment tho more than gross negli- 
gence disclosed by such a state of things. 

A fortiori when facts are shown which disclose 
certuiu transactions of an evidently fraudulent 
nature, *mu8t the suspicion grow stronger that 
the Bankrupt has purposelv failed to keep the 
books which, if kept, would have assisted hia 
Assignees in inquiring with more precise certain- 
ty into his afiP^iirs and discovering or following 
out transactions which through the want of 
Books, pass uuknowo or unnoticed. 

In this case the Bankrupt has been 13 jears in 
the grocery trade and never kept books at all, so 
he states, himself, until the 3rd May 1865. 

On that day a Journal is opened, and certainly 
I cannot say that there is more than a very 
strong suspicion ; but there certainly is a very 
strong suspicion, in my miud, that the Books so 
purporting to be kept since the 3rd May 1865, 
were prepared and arranged for the purposes of 
Bankruptcy. 

It is really astounding that from the 3rd May 
18(^5 to the day that tho Bai krupt filed a Decla- 
ration of insolvency, to wit: 3rd April 1 807, the 
same pen, the same ink, seem to have been forth- 
coming, 80 much so, indeed, that the Book stands 
Out apparently to have been written from begin- 
ning to end on one and the saii>e day. If this be 
but a presumption, and I repeat a very strong 
one, the- fact, at all events, is patent and admit- 
ted that for years before, no books, at all were 
kept; why and for what purpose is not explained. 

It is stated that an Inventory was made by the 
Bankrupt, when his wife died ; that proves ab- 
solutely nothing; an Inventory discloses the 
goods or assets found, it does not show and can- 
not show, ezceit under exceptional circumstances 
not found in this case, what «he course of dealing 
has been for several years previous to such Inven- 
tory. ' 

But, when I come to test the intent and the 
conduct of the Bankrupt by facts which have 
taken place »>ince he has kept books, if he has 
kept books, I find that a few davs previous to 
hi(« bankruptcy he had bought a certain quantity 
of porter from Ireland, Fraser «& Co. ; now, ho 
must have known, on tho 15th of March, that ho 
would not I ay for that porter since he t-imself 
filed a Declaration of insolvency on 3rd of April ; 
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no creditor iippours to have moved in the matter 
until the 4tli of Aprl; but tlio porter id pur- 
chased and what does he do ? ho dells it again, 
eonie of it in April ; ho receives inoiiey for the 
aaint», what has ho done with tho money ? the 
sale of tho porter by him, no where appears in his 
bot ks, and the i> oney is n> t fortheoming ; tho 
bjiiikrupt says at one lime, that he sold a few 
ca»>ksup to 2 1st March, to pay accounts due to 
Irehwid, Fraser & Co. and to Hammond, and 
then he >tates that he kept the money for his 
maii.tenancc, and to pay his Attorney and Coun- 
6cl, sv'ciug that his creditors would not give him 
time. 

From ail those contradictory etstements, two 
faets arise plainly ; fin^t that a few days before his 
own declaration of insolvency heboujçht porter of 
Ireland, Fraser & Co. ; and secondly that he sold 
that porter, or a considerable portion ot it, ap- 
ply ifjg tho price not lo satisfy his creditors, but 
to his own private purposes. 

• 

Now, that will not do, his duty was, even if he 
did not contt-mpiate bankruptcy, which I am 
Bati.-fied he did, f «r he took personally the first 
step to get into bankruptcy, even then, after 
bavins: sold the porter, he ou:.'ht to have account- 
ed for the money to his creditors, and in what- 
ever manner he did that, his books should have 
oiscioscd tho fact that he had received money 
fgr the porter by him sold. 

Now, viewing the fact that for years he has 
kept no bookrt «tall, by the light of thts transac- 
tion, 1 am satisfied that there is enough to show 
that it was not from mere igunrant caretessnrss 
or liCgligence that he omitted to keep books. 

It was attempted to show that the Bankrupt, 
sinire the time he states he began to have books 
kept, did not keep them himself, but employed 
an ace untant who might have omitted the entries 
not found. That may be, but tho Accountant 
says he writes «he books from notes given him 
by the Bankrllp^, and evidently no such no'e was 
• given through which tho Accountant could have 
ga hered the fact that the priée of the porter sold, 
as before mentioned, by the Bankrupt, has been 
paid to and received by him. 

There is no suflicient evidence to lead me to 
hold that the Bankrupt dees not, in reality, owe 
the rent which he i^a}8 he is indebted in. This is 
a claim which the A>8ignecs will resist in the 
prop»*r manner, if they think fit ; but «he matter 
i» not one which is proved to militate against tho 
Petitioner. 

For the reasons, however, which I have given 
above, and on account of tho facts sufficiently 
proved, I am of opinion that the Bankrupt is not 
entitled to any cerrificate ; and I refuse to grant 
bin onf». In three years from this day he may 
renew his application, according to the Ordinance. 



SlPllE:\iE COURT. 



Appel ax: Co^skil Pjiiv£,— CoMr'ÉTE>'CE. 

1,6 droit d'uii croancici'f aijnnt coiilrcdit à w>i 
OrJrCj d'vti appeler au Cotisciî Privé do Sa 
Majesti'y se régie, non par le vioiitnnt de sa cré- 
ance ni par Je cJii/J^rc de la somnic distribuée par 
lo Procis-Verhal d* Ordre, mais par le montant 
dû la somme ccni testée par le contredit et sur la* 
quelle la Cour Suprême a été appelée à se prO' 
iioncer. 



ApPEAIi to THE PmVY COUKCIL, — JUBISDICTIOÎT. 

Theriyht of a parti/ contest in g a Scheme of "Or» 
dre** to appeal to Her MaJcHy in Her JPrity 
Council, will vx)t be detnrrnincd hy the amount of 
his claim or hy tho amount of the sum to be di' 
vidtid by the proceeding of Ordre, but h y ihô 
amount contested which fonned the issue subûiit* 
ted to the Decision of the Court, 



THE CEYLON COMPANY,— Appellants, 



versu3 



BOULLlS AKD Ons., — Bespondcnts. '] 



Before : 

His Honor the Acting Chief Judge and 
The Honorable Mr. Justice Aunaud. 



IZth December 18G7. 

This 13 a Motion for leave to appeal to tho 
Judicial Committee of Ker Majesty's Psiyt 
CorxciL, of a Judgment under daie of the IGlh 
October 18G7. {Supra, Page 73.) 

This Judgment was given in the matter of tho 
" Ordre '* of the Sugar Estate Lellangar ; tho 
procedure of " Ordro '* had been gon-* through 
bef{»ro the Master, for the purpose of distributing 
amongst the creditors the ^um of S37.000.5Sc.> 
being the balance, after payment of tho Seques- 
tration account, of the sale price of that Estate. 

The Master gave his Order on the 27th May 
18G7, whereby ho clost-d tho '• Ordro." Against 
his Decison, thrre appeals wer»* hoard before 
tho Supremo Court, ono of iheso appeals camo 
before us under tho style of Quanicl ^ ors, y. 
Dorellô S[ ors,, and was mado ,by severftl 
jiartics against the colloo ition of the Heirs 
Morel, but was supported only by tho Heira 
Barry. Tho second appeal was mado by The 
Ceylon Ccvipany against tho Heirs Morel, raisiï}« 
a point of law dilferent from that which wa» 
raised by tho last mentioned appeal to which 
The Ceylon Company had remained a stranger; 
lastly an appeal of The Ceylon Company against 
the collocation of Mrs. D'Emmerez ; these appealo 
wore disposed of by throe .luHgmonts bearicg 
the same date and purporting to convey the De- 
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cislon of tlio Court on the modo of distribution 
by way of ftn *' Ordre " of the balance of price 
before mentioned. 

It Is of that Decision that an appeal is prayed. 

This application is resisted by all the other 
parties to the "Ordre"; L. Rouillard, for the Heirs 
Morel, says that the collocation of his clients 
amounts to 5'-.866.25c., that so far as they are 
concerned the issue between them and The Cey- 
Ion Company is under the Statutory figure of 
;81,000. 

m 

E. Leclezio, Junior, for the Government Sav- 
ing's Bank, says that the collocation has not been 
contested before the Court ; that ho cannot bo 
made to wait the issue of an appeal in a matter 
in which His right is not in issue. 

P. L. Chastellieb, for Mrs D'Emmerez : the 
collocation of his client is only §1,354 58c. which 
amount added to that of the Heirs jVlorel, the 
only other collocation impeacttw-'v;"/-l't>e Qeylon 
. Company, gives a figure below the appellate 
amount. 

G. .GriEERT, for Jean Cesar and the Heirs 
Barry : the appeal against the collocation of my 
clients was abandoned in Court ; why should my 
warrant of payment not issue at once ? 

J. CoLiK, for Tlie Ceylon Com;pany : the Judg- 
ment is to the whole ordre, of which the aggre- 
gate amount exceeds £1000 ; moreover The Cey- 
lon Company claimed to be collocated for tho 
whole of their claim which exceeds the Statutory 
amount. The legal test for appeal is the amount 
in issue directly or indirectly ; in this case the 
amount in issue exceeds £1000. 

JUDGMENT. 

As a general rule we are unwilling to deprive 
parties from the benefit of an appeal, unless the 
case is so clear that it can admit of no reasona- 
ble doubt under the Order in Council. 

In this case we cannot allow the appeal pray- 
ed for. 

Not only do we think that the matter is not 
appealable from the real amount which was in 
issue before us, but we could not feel justified in 
extending the poAver of appeal in a case like this 
where the appeal would work a serions injury 
on parties whose rights have not been contested 
and who could not obtain execution except pro.- 
visionally and under conditions. 

This application is made in matter of "Ordre,** 
a procedure of a peculiar nature, the object of 
which is to divide the sale price of an Immovea- 
ble property between a number of creditors, and 
though the amount to be divided exceeds one 
thousand pounds, it docs not follow that the 
matter in issue exceeds such amount ; it may 
and very often happens that of a number of cla- 
ims praying to be collocated to an Ordre the 
larger number is not objected to. 

It is, clearly, not possible to take the sum to 



be divided as conveying in itself tho legal test 
required by law ; and it is bo tho' iluî whole 
scheme should have been objected to in lolo in 
a general way. lu a nuit 1er of ihut nature where 
the rights of several creditors come to be aBcer- 
tained, some clashing, some going uncontested, 
it must and it does happen that issues arc raised, 
and it IS our opinion that from the nn.ture and 
importance of those i>suc;i iu point of iigurcs de- 
• pends tho right of appeal. 

"We are of opinion, also, that tho figure of the 
claim of the party wishing to appeal in a matter 
of "Ordre" does not, in itself, carry the test re- 
quired by the Order in Council that the right 
of appeal will be determined by the amount be- 
ing the whole or a portion of such claim for 
which the party has honajide claimed to be col- 
located and which being contested forms the 
subject matter of an issue to be determined, and 
that the right of appeal will be dependant u|.»on 
the amount of that issue ; for instance HU])posc a 
creditor* for £2,000 claiming to be collocated on a 
sale price amounting to £800. Clearly the issue 
in such a case is restricted to the latter amount, 
and it must be so even tho* the sum to be divided 
is larger than £1,000 if from admission or- 
otherwise the parties hav»* really restricted tho 
issue under consideration of the Court below tho 
statutory figure. For instance let us suppose a 
creditor for £2,000 producing at an " Ordre ** 
for the division of the same amount, if from tho 
fact of his not having objected or appealed ho is 
finally preceded by claims to tne amount of 
£1,500. leaving a balance of £500 claimed by 
the creditor and on which issue has been 
raised, it is clear that the latter amount and not 
the amount of the creditor's claim will deter- 
mine the right of «ppeal ; and it little matters 
if there is a general objection to tho whole plan 
of distribution if that general objection has not 
had for effect to put in issue tho distribution of 
the first £1.500. 

Applying these principles to the case under 
consideration, we find that The Ceylon Coinpany 
tho' a creditor for ^27,000, the' they havo 
objected in a general way to the whole plan of 
distribution, bave however limited the issues 
upon which they have called for the Decision of 
the Court, and have done so in the document 
which, by our rules, limits the extent of con- 
testations of this kind before the Court, that 
is, the notice containing; the reasons of appeal 
from thp Master's Decision. 

By that act Tlie Ceylon Company appeals : 
1st against the collocation of the heirs Morel ; 
2ndly of the heirs Barry ; 3rdly of Mrs. D'Em- 
morez. Then follows a general objection to the 
whole plan. On the day when the case was 
called for hearing, The Ceylon Company had 
it n^corded that they abandoned their appeal 
against the Heira Barry so that the issues 
raised wtre touching the two collocations of the 
heira Morel g2,8G6.25 and that of Mrs. D'Em- 
merez ^1,354.68=^4,220.83. 

One thing is very clear, it is this : that out 
of the sum to be divided, that is ^§38,000 in 
round numbers, the larger sum which has been 
collocated to a certain number of creditors 
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canuot bo disturbed ; neither the amount of 
The Cei/loii Compmufs claim, nor their general 
objection to the plan of distribution can affect 
the situation of those pnrtics againfit whom 
there is no appeal, whose rii^hts have not been 
placed in is8uo ; and the ** Ordre, " in point of 
fact, stands before the Oourl, practically, as ad- 
mitted, oxi»o])t as to the collocations of the heirs 
Morel and Mrs. D'FCiumcrcz, that is for claims 
which united do not amount to the statutory 
figure. 

It has been contended before us tliat the 
amount required to determine the appeal ought 
to be the turn contested in each issue and not 
the aggregate amount gat' ered from several 
issues ; wo deem it unnec^îfsaiy to decide the 
question in the present case, in as much as the 
aggregate amount of the issues raised fail to 
reach the amount required. 

We are, therefore, of opinion that the appeal 
prayed for cannot be allowed ; Motion of The 
Ceylon Company dismissed, with coats. 



SIPIIEUE COURT. 



MaÎTKES et SeHVITEUES,— SALi.IRES, — PuTVI- 
LEGE, — FOLLE EyCHEBE, — APPEL n'UN JUGE- 
MENT BU Mjlsteb. 

Le recouvrement de la créance privilégiée des la- 
hourexirsy pour lews gages arriérés, ne peut être 
poursuivi par la voie de la *' Folle JSnchèro " 
contre V Adjudication de la propriété vendue^ avant 
qœ la distribution du priai de vente rCait été 
éiahlie suivant les prescriptions de la loL 



Master axd Servants, — Salaries, — ParviLEGE, 

— POLLE ENCHERE, — APPEAL FRO^ A JUDG- 

ME^rr op TUE Master. 

UJiù payment of the privileged claim of Laborers^ 
fur arrears of wages, cannot he sued out hi/ ivay 
of *• Folle Enchère " before the distribution of the 
sale pnce tho'eof lias taken place coj^forniahly to 
laio. 



THE CEYLON COMPANY. LIMITED, 

Appellanti 
Versus 

HARDY & Ors., — Eespondents. 



Before : 

His Honor the OniEF Judge, and 
The Honorable Mr. Justice Arî^aui). 



A. Legall, —Of Counsel for Appellant. 
E, DuviviER, — Appellant's Attorney. 
L. RouiLLAttn, — Of Counsel for Respondents. 
A. J. CoLTX, — Ilespondents' Attorney. 



lOtli December, 18G7. 

Tliis is an appeal of the Mas^tor's Decif^ion of 
the 1 7th of November last, given under the fol- 
lowing circumstances : 

The Estate " //^nt/omT *' sold on tlie expro- 
priation of the Jleirs Lobreton, purchased by 
Bnissac (Bazile Charlei%) was resold over the 
latter by " Polle Euchcro*' and purchased at the 
bar by the Eespondents, 25th April 1867. 

The Appellants claimed, as crcditoii/allc^ing to 
bo subrogated in the rights of certain Indian la- 
borer.i, to be paid at once, previous to the 
" Ordre " and cut of the price of the Estate. 
Thpy claimed under Art. 17 of Ordinaiice 15 of 
1852, and, ia dofauit of pa3'ment, aj)plic?d for a 
certificate previous to snciiig tbe resale by *' Folle 
Enchère," which the Master declined to give on 
the objection of the Defendants j this is the ap- 
peal of that Decision. 

The jL" .';7---:"2^ bring into Court a corlain 
number of documenti i-jrporting to establish 
their right to act in lieu and stead of the Indian 
laborers; these are : 1st an agreement between 
Bais?ac and The Ccjfhn Compani/, before Xotary 
Eaoul, under date 23rd of October ISGG, con- 
taining an undertaking by tlie latter to pay cer- 
tain wages due by Baissac, under an express con- 
dition of subrogation into the profit of a Judg- 
ment of the Stipendiary Magistrate of " Poudre 
d'Or." The Judgment was given, in course of 
law, on 18th of October previous, for ^$4,789, 
amount of wages due to the laborers named 
therein ; 2ndly an «act before the same Notary, 
containing payment with subrogation of the sum 
of $4,586.50, amount of those wages ; 3rdly a 
sommons to pay served on the Hes pendents ; 
4o. an exparte Order of the Honorable the Act- 
ing Chief Judge, purporting to be made in con- 
formitv with article 17 of Ordinance 15 of 1S52 
and ordering paymt-nt by the iicspondeuts of 
;$3 5G1 in subrogation of laborers* wages, and 
f}2'\Z in subrogation of certain notarial fees, and 
;^00 for costs. 

A. Legall, for The Ceylon Company^ Lirait cd : 
the documents prove the Appellants to be in the 
right of the Indians and to have done all that 
was required by tl>e Ordinance in order to ob- 
tain immediate payment ; by the Master's re- 
fusal they will have to wait many months before 
they can expect to be paid. 

L. EotriLLAnn for the Respondents : Eirfit, as- 
suming the Appellants to be creditors, they have 
no right to sell by "Folle Enchère;** that right only 
exists from non execution of the '* Cahier des- 
charges.*' 2ndly tho Ordinance 15 of 1352 
provides a remedy when wages are claim* d by 
Indian laborers ; and assuming a subrogation to 
exist in t\w claim, it docs not give to the Appel- 
lants the special mode of recovery which has been 
provided for the Indian laborers exclusively. 

We are of opinion that tho Decision of tho 
blaster ought to be afilrmed. The right of suciug 
the resale of the property by " Polle Enchère,** 
which is claimed by the Appellants is not an or- 
dinary right like those attached to the titio ot 
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creditor. It is a special rctccdy provided in cer- 
tain cases, and beyond tbcso cases it is not in the 
power of the Court to extend it ; Pothier calls 
it a sort of resolutive action, in fact its effect is 
to annul a judicial contract. 

The resale by *'Folle Euchere*' carries with it 
certain legal effects which gives it the character 
of a penalty ; the resale of the property is pro- 
ceeded with in a summary manner. ( Art. 739. ) 
The party liable to *' i'olle Enchère" is liable by 
arrest for the difference in the price fetched on 
the 2rui sale. (art. 744). These are stringent 
remedies and they are provided in the only case 
where the purchaser has not fulfilled the condi- 
tions of his purchase. '* Faute par Tadjudicataire 
'* d'exécuter les charges de Tadjudication." Now 
the *' clauses d'adjudication " are laid down and 
written in the** cahier des charges," ai.d the non 
execution of those conditions alone could justify 
the Master in allowing the **Folle Enchère" to 
'take place. 

The ** Cahier des charges ** in the matter 
of the sale of the Estate Hautesivo lays it 
down that the price shall be paid according 
to the plan of distribution and on presenta- 
tion of the warrants for payment. There has 
been no " Ordre '* settled as yet, there is no 
evidence to shew that the conditions of sale have 
been executed, and therefore no right to sue the 
•* Folle Enchère:" 

Some stress has been laid upon an exparte 
^ order of one of the Judges. But there is no 
•' doubt whatever that such order has never been 
I intended to decide the present question with re- 
• gard to the nature of the remedy which is sought 
! to be enforced by the appellants and can have 
\ no bearing whatever on the question in issue on 
i this appeal. 

Having given it as our opinion, in principle, 
that no procedure by " Folle Enchère " is per- 
missible except for breach of the conditions of 
sale, and that such right whether asked by the 
Indians themselves or whether by partien alleg- 
ing to be subrogated to the rights of Indian la- 
borers canuot be upheld ; we thiuk it unneces- 
sary to decide whether assuming parties to be 
legally subrogated into the rights of Indian la- 
borers, such subrogation gives them the right 
of claiming by the same mode as that traced out 
for the Indians, by art. 17 of Ord. 15 of 1852. 

The consideration of this question could not 
have any influence on our decision. ^ 

The Judgment of the Court is that the appeal 
of the Master's Decision is dismissed, with costs 
against the Appellants: 



SUPHEUE COIRT. 



Lc droit de passa tjG iVuue ^jrUo d' can sur les itr* 
rains intermédiaires^ accordé anc Hi c crains par 
VArt: \5dcV0rd: îî') de 1863, impliquai le 
droit de i^rendre la imsc d^eau sur le terrain 
d^un rivnrain supéritrur. 

Lb lit et les lards d'un cours décati pulUc sont 
prapinvté puhliq}iOy et les riverains 7w peuvent, en 
invoquant leurs droits do propriété, s*opposcr à 
ce que Von y clcvc les travaux jugés nécessaires 
par Vautorité cainpctenie j^our fournir à un 
rivorain inféncur la part d'eau à laquelle il a 
droit. 

là on entend j;ar le lord d*wie Civière cette partie 
de la rive qui est sidtnienjce lorsque les cavx s*é» 
lovent à leur plus grande hauteur^ hors lo cas 
de dehordernent, 

L^orsqu^une sou^rce crée un cours d*cau qui, m- 
vaiU sa pente naturella, tohibo dans mm rivière 
oit à la mer sans sortir de la propriété oH sa 
trouve hi source, ce cours d'eau et son lit sont 
propriétés privées. Mais lorsque le cours d'eau 
traverse plusie^irs propriétés avant de se jeter 
dans la rivière ou à la mer il devient propriété 
publique, 

L*Ord : No. 35 de 1863 a interprété et non abrogé 
le^ Art : 641-644 et 645 du Code Civil 



Rivières.— Cours d'Eau,— Sources,— Pboprikté 
Publique, — Seuvitude, — Bariuoe, — Prise 
d'Eau et Passage sur les Terrains Ikteb- 

MÉDIAIRES. 



RivïRs, — Runs of wateb, — Sprikgs, — Public 
PROPERTY, — Servitudes, — Dahs, — *• Pri^e 

D*EAU " AlO) PASSAGE THEREOF ON INTERNE- 
DIATE LAND. 



The right of passage over any intermediate land, 
conferred o?i borderers hy Art: 15 of Ord: 
No, 35 of 1863, necessarily implies a rigid to a 
** prise d*eau " on the property of a superior 5w- 
dei*er, 

Tlie bod and hanlce of a public stream are public 
property, and works made in such public streams 
cannot be resisted on tlie ground of their being 
an infringement qftJie rights of the borderers. 

T7i6 banks of public rivers and streams are pidflic 

p^'Operty but to the extent only at which they 

form part of iJie stream, that is comprising tJuxt 

' portion which is covered wlien the tvaicr is high 

witJtout overflowing. 

When a mring creates a stream tchich, following its 
natural co^vr se, falls into a river or into the sea 
within tJie oundaries of the p^^opei'ty from which 
it has risen, the bed of siich stream is j^'^'i^'^te 
propei^ty and like tlie water wMch flows into it 
belongs to the owner of the land. But when 
the stream Jms crossed over several properties it 
becomes public prope^iy. 

Ord: JSTo. 85 of 1863 lias interpreted and not 
abrogated Art : 641-644 and 645 of the Civil 
Code. 
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DESPEISSl?,— Plaintiff, 



versus 



CARCËNAC & ORS,— Defeudants. 

Before 

His llouor the Actixô Chief Judge, and 
The Honorable Mr. Justice Abnaud. 

J. Colin, — Queen's Advoeate. 



L. Ciiastellieu, — Of Counsel for Plaintiff. 

E, Sauzier, —Plaintiff's Attorney. 

E. Leclezio, I Qf Counsel for Defendants. 

L. ROUILLABD, i 

^ J. Leclezio, 1 Defendants' Altornies. 
V. Boulle, 3 

I3th UTovemher 1867. 

* This is a case referred to this Court by tho 
Executive Council sitting as a land Court. 

Tho facts arc as follows ; 

Despeissis, a borderer of the " Eivière du Ta- 
marin,'* prayed, in March 1867. for the division, 
among the borderers, of the water of that river. 

The partition was made, and a portion of wa- 
ter was allotted to the Plaintiff, and the Sur- 
veyor General in his Memorandum of distribu- 
tion suggested that that portion of water should 
he taken at a certain specified point. It so hap- 

5 ens that the spot so pointed out is at a certain 
istance from the land of Despeissis, who peti- 
tiont'd the Land Court that he might be allowed 
to take his water at the point selected, and to 
bring it to his land through tho internicdiato 
lands of the Defendants, upon pnymcnt of a fair 
compensation, in pursuance of Art. 15 of Ordi- 
nance Xo. 35 of 1863. 

The above application was submitted to the 
borderers of the said Hiver, two of whom op- 
posed the granting of Petitioner's prayer. Eo- 
gnard and Ori«., the owners of Magenta estate, 
and • arcenac, the owner of WaVialla estate, 
laid their objections in writing before the Land 
Court, 

Tho Executive Council sitting as a Land Court 
lias retained some of those objections for adju- 
dicatioii, and rofcrrcd to this Court the following 
purely Iciiol question as to tho ri^ht of Plaintiff 
to take the share of water allotted to him, at tho 
spot indicatetl by thf Surveyor General, and to 
take it to his «-state thro' the intermediate lands 
of the two above mentioned estates. 

P. L. Chastelliek, for tho Plaintiff, said ; — 

• The Rubjoct matter of thi« our Docision involrinff an 
imitortant question of principle has boon submitted to our 
brother Judge, Mr. Justice Colin, who concurs with us; 
it is therefore, the Judj^ment of tho whole Court, 



Despeissis has a right to obtain what he asks ; 
his prayer rests upon tho formal text of Ordi- 
nance No. 3o of 1S63, Art.l5. which expressly 
says that •' any proprietor wishing to have 
" any water which he may have a riglit to use or 
•' to dispose of brought to his land for any pur- 
*' pose, may have such water taken thro' any 
•* intermediate lands with the authority of the 
" Executive Council and upon payment of a fair 
•* compensation, to be previously fixed therefore 
" by arbitration." 

Before the promulgation of the above enact- 
ment, Rivers and Springs were private property. 
This provii-ion withdrawing them from the " do» 
maiiu; privé" placing thcni within tho '* domainô 
2nMic'\ is a repeal of Art. G14 and G15 of tho 
Civil Cube : again, Art. 5 by providing an 
equality of rights and principle between border- 
ers repeals the second part of Art 044 which 
establishes a difference of right between border- 
tra whose property merely borders the River or 
Stream, and the owner whose estate is traversed 
by tho water. (Yet seo Art. 4 of Ordinance.) 
Attain, Art 12 (Ordinance) forbids any borderer 
taking water from the River without an autho- 
rity from the Executive. , 

This is also a departure from the law of the 
Civil Code. What clearly proves tho radical 
change of system intended by the Colonial Or- 
dinance is the enactment of Art. 21 of the Ord: 
which treats as public property, springs which, 
by art. 641 C. C, are clearl;^ private property. 
CuASTELLiEB, howevor, admits that the prepon- 
derance of authorities under the Code Civil is 
against his pretentions, but odds that even un- 
der that Code there are some authorities in favor 
of tho system advocated by him and quotes 

Dalloz, Servitudes iSo, 275. 
DEikioLOMBE, No, 211 and 2G0. 
SiREY, 55-1-78. 
Daviel. No. 13, page 30. 
StBEY. 53-2-21. 

E. Leclk/jo, Junior, for Rognard and ors.— 
owners of Mogenta. Altho', at first sight, tho 
system 6f legit»lation of the Civil Code may ap- 
pear to have been altered, yet an attentive read- 
ing of the Ordinance will prove that it no wise 
modifies the principles laid down in tho Code 
Civil ; that the enactments of tho Ordinance 
are so many rules for the more effectually carry- 
ing out of the general rule laid down in Article 
6-14, Civil Code. 

All the provisions of the Ordinance appear to 
have been copied verbatim from some of lîic 
writers who have written on tho Interpret anon 
to bo given to the general rule laid down m tlini 
article of the Code. Thus^Art. 1 (Ova.) by pro- 
viding that the waters of Rivers are public pro. 
perty does not mean that they arc the yropt.tj 
of ilic Crown ; but property conymon to the I'm^ 
devers, an opinion consistent with the one ex- 
pressed by the majority of tho writers on tl'.i 
subject and with decisions of the French Courts 
of law, on the same subject. 

Art 12, 2 and 4 are to bo found abnost verba- 
tim in French writers. 
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lu tlio Code the rights of bordorcrs aro equal 
in chsiracteraud in prmcwle^cateiis par ibiis. The 
inequalities being only those arising from the 
fiitUiition of the respective properties Laving a 
proportionnl right to the use of a eommon pro- 
perty but not 'until such undivided risht has 
been regulated by the administrative autnority. 

Art. 5 of the Ord. is nothing more than the 
adoption, under the form of a legal enactment, 
of tlio Doctrine taught and professed in France 
by writers and Courts of law m interpreting Art, 
G'14, Civil Code. 

Article 15 of our Ordinance is the reproduc- 
tion of Article 1 of the French law of 1815. 
It creates a servitude, and therefore must 
be construed strictly. It gives a " servitude " of 
pa^^nago, but not a servitude of *' prise d*eau ** 
(do YiLLENEuVB. Lols aunotées.) 

The servitude " de passage " is different from 
'the " droit d*appui ; " a servitude which was 
created in France by the law of 1847 and in our 
Ordinance by Art. 18. 

Cites Demolombe 2 No. 212 
Datiel, on the law of 1845 p. 24 
SiBEY 53. 2. 17 
„ 54. 2. 337 

L, EouiLLAED, for Carcenac, owner of the 
" Walhalla ** Estate. The ordinance contains the 
provisions which necessarily flow from the prin- 
oij)lcs of the Civil Code. It purports to abrogate 
a number of decrees and does not mention the 
Civil Codk, thereby leading to the necessary 
inference that it never intended to abrogate 
the Code Civil, but only the several " arrêtés " 
wlîich had been promulgated for facilitating the 
application of the Code which the new ordinance 
purports to regulate by its new enactment. The 
Ordinance is nothing more than an ''Arrêté 
régi em entai re " for the better application of the 
general rule of the Code. 

Souillahi) joined Lbclezio in the arguments 
urged by the latt«'r in support of his proposition 
of the non-abrogation of tne Code. 

J. Colin, Queen's Advocjlte : The point re- 
ferred to the Court is one of great importance 
which makes it imperative upon the Court 
closely to examine the laws of Prance and of 
Mauritius on the ownership, disposal and use of 
waters Both laws have given rise to much con- 
troversy. 

The principle of the Code has been asserted 
and strengthened by thé new Ordinance of 1863 
and neither repealed, nor modifit- d. nor ailected 
in any wise by that Ordinance, as asserted by 
i^ie Plaintiff. 

Our present water law is the same as that 
which, under the Code, had the sanction of the 
^':vnch Courts and of the best commentators 
»-f the Civil Code. 



In 1 ranee the ownership of non-navigable 
Uiver^ before the Revolution in 1789, gave rise 
:o much controversy. 



In Mauritius there was no such uncertainty. 
Those rivers having been the property of tho 
Kino. 

But the CoDK Civil created a new order of 
thin.î>s ; it was promulgated in 1805. No reserva- 
tion is therein made as to the rights of tho Kino 
over those Rivers and their waters. The Code 
having provided for the use of waters and re- 
maining silent, however, as to the ownership 
thereof, it was contended by CriAMPiONxiKiiE 
and DuR.VNT0N that they were tho private pro- 
perty of the borderers, riiouniiON, Nadault de 
j3upfon, Rives and Dubheitil, maintained that 
they are within the *• domaine public, ** whilst 
Troplono and the Court of Cassation held 
them to be *' res millius," 

In Mîiuritius, however, no such uncertainty 
can possibly exist on the ownci*ship of our colo- 
nial waters. These, with us, form a part of tho 
" domaine public,** and as such imprescriptible 
and unalienable, very different in this respect 
from Crown property which is prescriptible and 
alienable» 

By so placing the waters of rivers and public 
streams within the ** domaine public,*' the Or- 
dinance has introduced no new principle and still 
less as it made any transfer from tho private to 
the public domain which, without an adequate 
indemnity, would have been an abuse of power. 

It has merely sanctioned, by a legislative eu- 
actment, and placed beyond doubt, that which 
would have been much disputed amongst us, 
without the interference ox our local Legisla- 
tion. 

So much as to the ownership of Colonial Wa- 
ters. 

In reference to the use of those waters, the 
Ordinance of 1863 has made no innovation, but 
given a ^legislative interpretation of Arts. G-14 
and 645, similar to the one given as to the mcan- 
iniç of equality of rights by MAHCADE.DuiiiiKUiL, 
Hknrion de rAusEv, Paûdessus, Merlin. Cours ^ 
d'JEau § 8 ; such an interpretation as given of 
the prohibition of damming a River wii hout an 
authority from the competent authority, by Es- 

TANQEN, NaDAULT DE BUFFON and SlREY, (j'k2. 

270. Further Art. 64:5 itself submits the use of 
the Waters of Rivers to the control of tho *' ré- 
glementa d'eau.** The alleged discrepancy bet- 
ween the Ordinance and the Civil Code lias no 
existence whatever. 

Art. 15 is the translation of Art. 1 of the 
French law of 18^5, and by that law tho '* servi- 
tude of passage ** implies tho servitude of ** prise 
d*eau,*' without whicn the "servitude de passage** 
would bo nugatory. • 

Such was the opinion of the legislators who 
framed the law of 1S45. (Head the debates be- 
fore the Chamber of Deputies.) The preponde- 
rance of authorities and the jurisprudence of the 
French Courts is in favor of that conclusion, and 
the authorities apparently lending to an adverse 
opinion, on close examination, however* proved 
not to bo in point. 
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Moreover the argument of the Defendants 
that Art. 15 gives a right of ])a8sage and not a 
right of " prise d*eau," implies a pretention to 
the ownership of the banks of public Rivers. 
They have no such right. The bed and banks of 
such Rivera are pubHc property as well as tho 
water itself. A distinction is, however, to be 
made between tho beds and banks of Streams 
which are public and those which are private 
property, such as tho beds and banks of Springs, 
Streams, which by Art. 31 of Ordinance 35 of 
18C3 are private property unless they are the 
sources of puplic Streams. 

But when is a spring stream private property 
and when does it oecomo public property is an 
important question. 

AVhon a spring generates a stream which runs 
into a Hiver or tho sea on the property wliere 
It rises, it has .been from time immemorial held 
to belong to the owner " cni ex f undo nasciiurJ* 

But when following its natural course it flows 
thro' the land of others to roach tho River or the 
Sea, the inierior borderers have a right to the 
use of that waiter. This community of interests 
changes the character of the stream and gives it 
that legal character of publicity which brings it 
within the provision» of Art. G61, 0. C. 

In this last case the bed on which such water 
flows is within the public domain, unless by an- 
cient titles and before tho Civil Code, the banks 
and beds of such runs of water have been con- 
ceded, (Arret. 14 Vend., An 13, Ord. No. 18 
of 1811, Ord. 30 of 1854.; 

Therefore, in granting the plaintiff authoritjr 
to take his water above the boundaries of his 
property, works necessary for the " prise d'eau" 
will rest not on private but on public property ; 

Therefore, concluded the QuErx's AnvoCATE, 
Despeissis is fully entitled to tako his water on 
tho superior borderer's estate at tho spot indi- 
cated by the Surveyor. 

JUDGMENT : 

This question bon^ows much of its importance 
from the Hue of argument adopted by Counsel 
on both sides. Tho learned Counsel for Des- 
peisHis urges the Court to a Decision in favor of 
the Plainfift', on tho ground of the radical change 
which he alleged to have been introduced by 
Ordinance No. 35 of 1863, in the law which, un 
to the promulgation of the Ordinance, regulated 
the ownership and use of our Colonial waters, 
asserted the repeal of Art. G ll, 641 and 645 of 
tho <'ivil Code, and repudiated as inapplicable to 
the present state of things, tho authorities and 
Decisions of the Trench Courts, based, as they 
are, upon tho alleged repealed enactments of the 
Civil Code. 

On the other side, the Defendants' Counsel 
denied both the existence of the alleged repeal 
and the fact of the local legislature having ever 
contemplated and intended any departure from 
tho enactments of the Civil Code. 



Practically, therefore, tho i.ssuc tliey have 
raised comes to this : havo the enactments of the 
Civil Code having reffronco to the ownernhip 
and use of our Colonial Jlivors and Streams been 
repealed or in any way modilicd by the promul- 
gation of Ordinance No. 35 of 1803. 

Wo are eloarly of opinion, 1st. That the provi- 
sions of Ordiuauce No. 3ô of 1SG3, have not 
modified and still less abrogated .Artic'es Gil, 
644 and G 15 of the Civil Code, the fundamental 
law of tho land, 

2ndly. That tho new Ordinance is nothing 
more than a legislative interpretation of the prin- 
ciples laid down in those articles, the application 
of which had given rise in France to much inde- 
cision and controversy, which evil, our Colonial 
legislature has partly remedied. 

In s «pport of the non-repeal of tho enact- 
ments of tho Civil Code, we notice first of all 
that the Ordinance which formally does away 
with a certain number of local Ordinances, De- 
crees and Proclamatiorjs does not, in any term, 
abrogat ' any portion of the Civil Code, thereby 
lending to the logical inference that such abro- 
gation was not intended. 

Are the enactments of tho Ordinance so con- 
tradictory of the principles of the preexisting 
law as to preclude the possibility of reconciling 
the two laws in their application, which would 
lead to the inference of the abrogation of the 
article above cited of the Civil Code. 

Unless supported by enactments clearly con- 
veying such a contradiction, we should not feel 
ourselves warranted in disturbing principles on 
which rest important rights, and such contradic- 
tion wo have not found. 

Tho diircrence in the wording of tho Ordin- 
ance when compared with that of the Civil Codo 
is easily explained ; the Code lays down general 
principles only, and those on the matter now 
under consideration are to bo found in two ar- 
ticles. The application of thoso principles has 
given rise to a great division of opinions among 
French writers and Courts of Law, for tho last 
fifty years. 

The provisions of the Ordinance shew that the 
object contemplated by that Ordinance was to 
put an end to all such controversies for tho fu- 
ture. 

The Ordinance adopts the general principles 
of the Code, and its first twentv-four enactments 
pro^âdo for the application of those principles. 

These provisions far from contradicting the 
principles of the Code, are each and all of them 
OQsed on opinions of commentators and Decisions 
of Courts delivering what they considered to bo 
the correct application of tho principles of tho 
Code, on those controverted questions. 

A summary review of those enactments will 
illustrate the correctness of this conclusion. 
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Art. 1. — Provides tLat, with the exceptions 
to be hcreAflcr mentioned, all Bivers and Streams 
are public property and are in the " domaine 
public." 

This Article disposes of the doubtful quostion 
of ownership uh to runs of water bearing a pu- 
blic character from the ri<;htd enjoyed in com- 
mon by their borderers, a question left by the 
Code to be inferred from tlio provisions regula- 
ting the use of their waters and which gave rise to 
much controversy. Some contending that Rivers 
were the privât o property of the borderers, 
and others that they were ** rcsnullius " and as 
siicii forming part of the " domaine public " 
The Ordinarice has adopted the latter conclu- 
sion which is the opinion of the " Covb de Cas- 
sation *' (S. 46.1,433) and of a considerable 
number of commentators of the highest Order 
such as PitouDiiox, Meulis, Nadault se 

BUFVOK, lllTES &C 

Art. I. Of the Ordinance is therefore simply 
dcilaratory of what was the law under the Civil 
C<'dc at the time of its promulgation, and in 
adopting the conclusions embodied in that Arti- 
cle I, the legislature was justified not only by the 
authorities who have written and decided under 
the Code, but by our own precedents which 
freed the question from many of the difficulties 
existing elsewhere. 

In the Colony, and previous to the French Re- 
volution, the ownei'ship of non navigable Rivers 
had been claimed by the state, and although that 
right, which by the Land Court (Seance du 29 
MaiM) 1832) is called " un droit primitif et singu- 
*• lier que l'Etat s'est attribué,** appears to have 
been exercised in one solitary instance (viz : ) 
the diversion of the *' Rivière des Pamplemouss- 
es " and of the " Rivière des Citrons** for the 
wants of the Powder Mill, yet in as much as such 
ri<;ht was consistent with the law of the land at 
tlio time the ** coutume do Paris," wo are 
bound to consider that the ownori>hip of non 
navignblo Rivers was claimed as one of the 
feudal v>rerogatives of the Crown of France. 

Between the abolition of Royal authority in 
France, as well as in Mauritius, and the Empire, 
a space of time elapses within which all rem- 
nants of feudal prerogatives had disappeared and 
n(m navigable Rivers, in the words oi the Court 
of Cassation, fell '* dans la classe des choses qui 
" n'appartiennent à personne, dont l'usage est 
*' commmi à tous et dont la jouissance est réglée 
" par des lois do police *' (S.7-1-185.) 

By the promulgation of the Civil Code at 
Mauritius, in 1805, without any modification in 
its text in the Arrcto Supplement aire, the ge- 
neral principles laid do«ii by the <'ivil Code sub- 
jecting the use (** Jouissance '*) oi public runs 
of water to the supervision and control of the 
K^xecutivc has been and continues to be the law 
of the land. 

AVe have dwelt upon the meaning of Art. 1 
i»t' the Ordinance because it appears to us that 
all the enactments of that Ordinance, with the 
exception of Art. 15 when compared with the 
Civil Code, bear the same character, most of 



them may be traced in French Jurisprudcnco 
and text books as conveying a correct interpre- 
tation of the principles of the Civil Code. 

Thus, for instance, the prohibition of Art. 2 
and 24 of the Ordinance are based upon rca- 
.sons mentioned in NAnATJLT db Buffox, page 
55 : *' Si la construction des barrît ges était lais- 
'* see libre ot facultative à chacun, l'usage abuHÏf 
** qu'on en ferait causerait bientôt les plus graves 
" perturbations dans les eaux courantes,** and 
upon the Authority of an *' Arret ** of tho Cour 
de Cassation. Sihby 34vl.74.) 

Again, as to equality between bordcrcra» as 
meant by the Code, the reading of tho ** Arret *' 
of the Cour de Cassation, (Sibex 7. 1. 185) and 
of most writers show that Art. 5 of our Ordi- 
nance has introduced no now principle. 

It is further to be remarked that many of the 
provisions of our Ordinance are so many tran- 
scriptions of the Administrative enactments pro- 
mulgated in France for the application of the 
Civil Code. 

" L*eau des Rivières non navigables est com- 
*' me Peau des Rivières navigables, une proprié- 
'* té publique. Ce titre a deux acceptions ; par 
" Tun on entend une propriété Nationale^ et par 
" l'autre une propriété coiumune. Cette deu- 
" xième acception est applicable à tous les cours 
" d'eau non navigables, flottables, qui ne sont 
" pas une propriété privée. Ces choses sont les 
" Rivières et ruisseaux qui traversent plusieurs 
'* héritages, plusieurs communes." (Code Aniii- 
NISTEATir, iLEUniGEO, Vol. 2, p. 257.) 

Having thus shown the consistency of the 
enactments of our Ordinance with the principles 
laid down in the Civil Code and the value of 
those Colonial enactments for the more cHlea- 
cious carrying out of tho principles of tho Civil 
Code in reference to ,water in general, we now 
turn our attention to tho much narrower point 
which forms the issue under immediate consi- 
deration. 

Art 15 provides that a borderer may have his 
share of water brought to his land by taking it 
through any intermediate land. 

The enactment is partially a translation of the 
French law of 1S15. 

It is contended for the owners of Mayenta and 
Wallalah that the word inierrmediatc does not 
apply to any land separating tho water from tho 
land of tho petitioning borderer, but that which 
lios between two portions of land belonging to 
one and the same proprietor. 

The borderer thus taking his share of water 
on his land next to the River is empowered to 
take the water through such intermediate land 
to his land, for, all tho law intended to give such 
borderers was a mere " servitude do passage " 
but not a •* servitude do prise d'eau.'* The learn- 
ed Counsel quoted two Decisions of the Courts 
of Montpellier and Anoebs, and an " Arrête " 
of the Conn BE Cassation. SuieyôS, 1. 410. 
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"We are not satisfied that tlio last Decision 
delivered in the same case as that of the Court 
of Anqers has decided tlio question of law tuoh 
as it has been submitted for our consideration. 

Be it remarked that by tlie law of 1815, the 
question whether a party is or is not entitled to 
-the benefit of a servitude of " prise d'eau '* is to 
bo decided by the Courts of law, on the merits, 
of each Application, and the Court, like the Land 
Court, here, is empowered to refuse the servi- 
tude, if, from tlie facts of each case, they think 
it would work an injury to tho riglits of the su- 
perior borderer ; and tho " Arret " of the Coun 
DE Cassât r ox in tho case of dc Coucsho'iie^ rests 
on two points of fact : 

lo. That the prayer of (/o Chiiëshone would de- 
prive the superior borderer of his full rights on 
tho Stream in question. 2o.. That parties had 
settled for more than 30 years tho mode of using 
such water. • 

Tliis "arret," in nowise, bears out the meaning 
which the Defendants seek to attach to the word 
interm^diato. 

Again, the Decisions of the Court of Cassation 
delivered in cases also not in point, however, led 
to an adverse conclusion. Such is an ''arrôt" of 

the COUE DE CASSATION of 1857 ; (SlEKX 69.1. 

500.) Whilst commentators of the highest merit 
have given opinions clearly contradictory to the 
opinion of the writers cited in favor of the De- 
fendants. Demolombe Servitudes, No. 211» 
Dayiel on the law of 1845. 

In presence of such conflicting authorities to 
come to a sound and satisfactory conclusion, we 
must fall back on our Ordinance constructed in 
connection with the rules of the Civil Code. 

We think that the right of passage over any 
intermediate land, necessarily implies a right to 
a *' prise d'eau" ; without which such right of 
passagtt would be, in most case», useless. If an 
inferior borderer is to carry his share of water 
thro' any intermediate land lying between his 
estate and the Biyer, he must necessarily be en- 
titled to take that water, provided that in doing 
so he does notinjure the rights of his co-borderers. 

i We are further of opinion that the bed and 
banks of a public stream are public property, and 
Ihat works made in such public streams cannot be 
resisted on the ground of their being an infringe- 
ment of the rights of the borderers. 



But when is a stream or run of water public 
in law ? To ascertain this a distinction must bo 
made ; when a spring creates a stream which 
following its natural course falls into a River or 
into the sea, within the boundaries of the pro- 
perty from which it has risen, the bed of such 
stream is private property and like the water 
which ilows into it belongs to the owner of the 
land. But when a stream following his na* 
tural course falls into a river or into tho sea 
after having crossed over several properties, 
it becomes common to the owners of such 
properties, takes from such community the 



legal character of publicity, and is public proper- 
ty : 8u(;h are the provisions of Art. 21 of Ord. 
35 of 18G3 combined with Art. Gil of the Coi^e 
CiTiL. That tho beds oi public streams arc not 
the property of the bordjrera uiu^t be inferred 
from Art. 5G3 of the Civil Code, which provides 
that when a Hiver, even non navigable, shall 
change its course and flow on the land of other 
people tho laitt-r shall bo entitled to take tno 
forsaken bed as an indemnity, clearly demons- 
trating that in ti.e ppirit of the Code such bed -a 
not the property of the bordering landowners, and 
therefore falls in tho category of things wliich 
are res nulIiiSj as such within tho public domain 
and under the keeping and control of tho Execu- 
tive. 

* But wa must add, as to banks, that they are 
public property, but to tiic extent, only, at which 
they form part of the stream, t*.at is comprising 
that portion which is covered when the water ia 
high, without overflowing. (SiiiEr 43.215. De- 
MOLOMBE 9) Banks and beds of a public Eiver 
or Stream, being public property, none of the 
borderers have any right to oppose the grantin» 
of a " prise d'eau '"' by the Executive, so long as 
they are left in the full undisturbed enjoyment 
of their share of water. 

We think that A^^. 15 confers upon the lower 
borderer, a right to ask that a servitude should be 
established fort:iUing a'd conveying his share of 
water thro' the land of the higher borderer ; that 
tbelaw hascontem plated that such servitude should 
be «ranted in conformity with the general rule of 
the Civil Code, on the use of public waters, which 
says : " Les tribunaux, en prononçant, doivent 
" concilier l'intérêt de Tagricultute avec le res- 
" pect dû & la propriété privée." 

And, further more^ that when such servitude 
is due, regard must be had, in fixing upon tha 
spot whore the necesary works for the *' prine 
d'eau " are to be made, to the hw on servi- 
tudes. 

Upon the whole, should Despeissis satisfy the 
Executive, sitting as a Land Court, in point of 
fact 

Istly. That the granting of his prayer is in the 
interest of the agricultural purposes of the Plain- 
tiff, in conformity with Art. 64i5 of tho Civil 
Code, 

2QdIy. That at the point suggested by the 
Surveyor General, a servitude of '' prise d'eau" 
can be established consistently with Art. 683 
G81 of the Civil Code, 

We are of opinion that under Art* 15 of Or- 
dinance 85 of 1863, he would then be entitled to 
obtain at the hands of the Land Court, tho ser- 
vitude of " prise d'eau " prayed for. 



* Wo do not consider that it is possible to aoparate th*« 
banks from tho bod ; and we hold, therefore, that tho bank- 
and beds of public rivers and streams form part of tho 
pnblio domain* 
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SITREUE COIRT. 



CnEMix i)E rEB,— Indemnité, — Dommages. 

Circonstances cVoj^rcê hsqticlles la Cour a décidé 
tjne le do^nmage survenu à un irumciihïct jyar 
suite des travaux du Chemin de fer, — et 2X)stc^ 
rieurcmcnt à V indemnité accordcù au pi*opriétaire 
de rimineuhle par les cvpcrts, — ayant été prévu 
et at/ant servi de hase pour fixer le cliijfre de Vin^ 
dcninitéf ne pouvait motiver une action en dom" 
mages contre le Oouvemcment, 



Railways, — Ixdemximcatiox, — ^Damages. 

Ctrcumsiajicrs under whlcli H has been found Ay i/te 
Court that the Government teas not answerable 
for a certain damage rchich occurred to an, iinmo- 
veable i^ropcrtg, on account of the raihcat/ icork^'^ 
and suhscqnently to the indemnlficalion awarded 
to the ovncr thereof by the Bailivay Cvnimission" 
erSt^^such Commissioners having fottseen and 
tahen into account the damage complained of. 



WIDOW MERCIER & Akob,— Plaintiffs, 



versus 



C. J. BOYLE,— Defendant. 



Beforo : 

His Honor Mr. Jr stick Coldt, and 
Hi» Honor Mr. Justice AnyAXTD. 



J. L. CoLiy, ■ 
E. LAunxxT, - 

S. J. DOUOLAS,- 
J. BOVCIIET, • 



■Of Counsel for Plaintiffs. 
■Plaintiffii' Attorney. 
-Of Counsel for Defendant. 
-Defendant's Attorney. 



8/A November 18G7. 



Tliii» was an action brought by the Widow and 
Heirs of the late AVilliam Mercier, to recover 
"from the Defendant, in liis capacity of Chief 
Commissioner of The Mauritius JRnilways, and 
actiuj^iu such capacity on behalfof HerMsjesty's 
Mauritius Colonial Governinent, the sum of 
eight tliousand pounds fitcrling, as damages, 
under circumstances eet forth iu the Declara- 
tion. 

The Plalntiffd alleged that the estate of the 
late "William Mercier was the owner of an im- 
roovca}>lc property situate fit Port Louis, " Pas- 
sage Monneron.",which property had been con- 
verted iuto a Dock aud Warehouso at a great 
deal of trouble and e^'pense previous to the de- 
cision tnkcn by Government that Railways should 
be established, and that the central tcrmicus 
should be established close to the said property. 

That as soon as it bccapie known that the 
''Pouce" and ** Butte à Tonnier's" rivulets 
were to be diverted from their natural course, 



the owners of the neighbouring property felt 
great apprehension, and Petitions and Reports 
were sent in to point out the danger to which 
such property would be eiposed by the overllow- 
ing of the two united rivulets. That the above 
mentioned property of the late William Mercier 
was more exposed to dauger, because the two 
rivulets operated their junction at the corner of 
the late W. Mercier's property and the works 
made for that purpoco loft no sufEcient egress 
for the enormous quantity of water which comes 
down the two rivulets during the rainy season; 
and because, just opposite Mercier's stores, a 
sharp curve bad been giren to the canal which 
tended to retard the flow of the waters, and 
raised the level thereof. 

That the Plaintiffs, iu anticipation of the loss 
and prejudice to be caused thereby, had written 
oilicially to the Defendant, on 8th April 1 801, to 
express their fears. That in spite of the warning . 
thus timely giveu, the Defendant carried on the 
Railway works and causi^d the two rivulets afore- 
said to bo united at the orner of (he l&tc Willi- 
am Mercier's property. 

That the Defendant further caused the Creole's 
rivulet to be joined to the two already mentioned 
streams, some distance below the stores of the 
late VV. Mercier, thereby increasing the quantity 
of water which was to flow through the main 
canal and thereby hindering pro tanto the escape 
of the waters of the other two streams now unit- 
ed into one, forcing them back to a great extent 
and raising their level. 

That on 12th February 18G5, there was a very 
heavy fall of rain, and the waters pouring from 
the mountains and the upper part of the town, 
came down with great violence to the point of 
junction of the two first mentioned streams at the 
corner of W. Mercier's property. That the water 
coming down from the Creole's Rivulet not 
finding sufficient egress by the main canal, chec- 
ked the flow of the waters of the two 6rst men- 
tioned streams, forced them back, and accumula- 
ted them at the very corner of late Wm. Mer- 
cier's property. 

That the Defendant had caused a wall 400 feet 
long, G feet thick and 10 feet high to be built 
behind the line where stand the railway waggons. 

That such wall was built just across the natu- 
ral course of " Pouce" and " Butte à Tonnier's" 
rivulets and on the very place of their former 
junction and tended to stop the waters and ac- 
cumulate them at the place of junction now ex- 
isting at the corner of the late Wm. Mercier's 
warehouse. 

That the Defendant further caused the '* Pas- 
sage Monneron" to be shut up by a wooden i*ail- 
ing close to Wm. Mercier's property, and *î all 
tho waters with their accompanying matter,*' in 
the very words of the Declaration, coming down 
from the *i Passage Monneron" being hereby ob- 
structed, did flow into the said property. 

That on the 12th February 1865, the property 
of the said late Wm. Mercier was, on account of 
the obstructions above recited, completely inun- 
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datod during tbe heavy rains which fell on that 
day, by tlie overflowing waters of the two rivulets 
increased by the waters fro:n the ''Passage Mon- 
n^ron" and ** Creoles" stream rivulet?, and an 
immense quantity of sugar, rice and other roer* 
chandise stored by divers persons in the said AVm. 
Mercier's stores, were either totally lost or great- 
ly damaged, and also that two occupiers of tho 
central houses suffered so much that they imme* 
diately left the premises. 

That the property of the said lato Wm. Mer- 
cier has been immediately given up by the tenants 
and cannot, now, be lot at any price. Thence the 
action in damages. 

The Defendant, first, demurred to the action, 
and upon that Demurrer Judgment has already 
been given by tho Court. (Supra Page 8G.) 

Tho Defendant thon pleaded, traversing all and 
Bingu],ar the allegations setforth in the Decla- 
ration. 

That the works complained against were neces- 
sary for the construction of the two lines of rail- 
ing, the construction of which has been sanction- 
ed under the provisions of Ord. No. 1 1 of 1862, 
and that the said works were made under the pro- 
visions of the said Ordinance and with the sanc- 
tion and approval of tbe Governor of this Colony, 
with the advice and consent of tbe Council of 
Government. 

Further, that on 8th April 1864, the Plaintiifs 
avering that they were prejudiced by the said 
works made their claim for compensation, which 
claim was, under the provisions of the said Or* 
dinance, duly adjudicated upon by commission* 
ers duly appointed under the provisions of tbe 
said Ordinance and tbe said Ccomissioners did, 
by their award dated 20th of October 1864, fix 
tbe amount of compensation to be paid by Her 
Majesty's Colonial Government to the Plaintiffd, 
for damage caused to the 'said property, by the 
making of such works, at the total amount of 
«^25.800. which said amount was wholly paid to 
and accepted by the said Plaintiffs in satisfaction 
of all such damages. 

And further that any damage suffered by the 
Defendant occurred by the act of God and not 
in consequence of the making of the works in 
the Declaration mentioned. 

The Plaintiffs maintaining the facts set forth 
in the Declaration, joined issue on Defendant's 
last pleas. - 

J. CoLiy, for Plaintiffs, laid the facts before 
the Court and called his witnesses. 

Hoy. S. J. DoroLAS for Defendant (the De- 
fendant also called witnesses,) urged that: — 
the precise question at issuo between the parties 
should be put before the Court, (reads the Do* 
claration, ) This is a Petition of right, it recites 
that the Plaintiffs anticipating the prejudice they 
say they havo suffered, expressed their fears in 
their oiiicial letter. My learned friend contended 
that the damage which did occur could not be 
anticipated when they went before the arbitra- 



tors ; but the Pliiintiffs disprove this argument 
by their very Declaration which states that dan- 
ger from inundation was coutcmplatod and tho 
works proceeded with in spite of remonstrauces. 
The works made were tho diversion of ** Pouce" 
and " Tonniers'* streams by the •* Stanley '* cut, 
which cut debouched in the " Creoles " stream ; 
there was no possible use for the " Stanley " cut, 
except to carry in the •* Creoles '* stream tho 
waters of those two streams ; we have it prov- 
ed that this wall of 400 feet was the necessary 
operation towards making the ** Stanley " cat ; 
it was its retaining wail, it was thereibre part 
and parcel of the diversion of tho streams con- 
templuted by Government and part of tho scheme 
protested against by tho heirs Mercier. Tho 
.wooden paling was an open paling through 
which water could flow freely, and the " Stan- 
le}' " cut was the obstruction, if there was 
any. The syphon was alao part and parcel ot 
" {Stanley's " place. 

All these are the works considered necessary 
for the liailway works which Government were 
authorized to make, subject to making compensa- 
tion to those who might suffer thereby. I refer to 
• letters of the Ileirs Mercier. 8th August 18G4, 
and Art. 20 of Ordii.ance 11 oflSG2. Tho heirs 
Mercier claimed damages alleging that they have 
suffered from inundation on account of those 
works. We have pleaded, infa- alia, that upon 
an award, a sum of ^'25,800 has been paid by 
Governmeat to the Piaintiffd ; also that the da- 
mage was the act of Qo]>. 

It DOW becomes important to examine the claim 
made, and the award made upon that claim. I 
turn to the letter 8th April 1864 ; after setting 
forth their right to the property, they say this : 
*• We regret to say we have another cause of com- 
plaint " &c, What we have to consider is what 
was the claim of the heirs Mercier lor compensa- 
tion. The award of the commissioners shows 
what claims they proceeded upon and determined. 
Tho complaint was twofold ; ti o passage stopped, 
and tho danger of inundation ; the Chief commis- 
sioner ignores one claim but offers compensation 
for the other. 

_ * 

The whole thing goes before the commissioncra, 
and the letter ot Mr. lioylo cannot narrow the 
claim which was entertained as made in the let- 
ter of the heirs Mercier who state in their De- 
claration that they anticipated danger of inuuda- 
tiou. There is no question as to tho sullicicncy of 
the works, that they broke down, and thertfore 
damage ensued. The works V ere properly made. 
That thev exposed the Plaintiffs to damage is 
possible, though how fur this extraordinary inun- 
dation is answerable for, is a great question ; if 
we look at Didier's evidence, what took place at 
his house did not arise from the liai 1 way works, 
and we have no proof,nt a subsequent period, that 
the stores were inundated. I say thut an inunda- 
tion took place such as never was seen before. 

J. CoiiK, in reply : The defence rests chiefly on 
the award of the Commissioners. If I can show 
that taking the ratio of rain that fell in the mor- 
ning when no one feared a flood, Mercier's store 
was at that time overfloodcd, am I not entitled to 
say that the depreciation of the store was not due 
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to the exceptional flood ? The Government slio- 
wed this by restoring things to their original state 
but during one year the store could not be occu- 
pied. As to the award, we must take the whole of 
it; the first document to be inspected is the letter 
of the 29th of March (objected to by Douglas and 
given up by Colin.) In our letter of April to the 
Commissioners, we allude to the dangers of 
inundation merely as a contingency, the award 
takes no notice of bucIi contingency. 

We could not sue for damages on accounh of 
dangers that hnd not arisen yet ; you had the 
power to make that cut, we made our reservations 
and guarded ourselves in case of future floods 
that we anticipated. At ten o'clock a.m. that 
day, there was no water in the rest of the town. 
Our store was inundated and the syphon had 
ceased to work. ^ 

The tide rose at 8 p.m. and had nothing to do 
with the inundation at 10 a.m. Besides that 
wall stopped the whole drainage of the town. I 
. refer the Court to the Beport of the Commissio- 
ners approved by GoTernment and the Municipal 
Corporation. 

JUDGMENT. 

Two principal issues arise out of the pleadings 
in this cause, and to the solution of these two 
issues the mass of evidence oral and documentary 
laid before the Court, must be subservient. The 
first is whether the overfiooding of the Plain- 
tiffs' stores and warehouses in "Passage Monne- 
ron** street, on the 12th February 18G5, was 
caused by the act of G on or by the works made 
by Government for tiie purposes of the Mauritius 
Railways. The second is whether, supposing the 
damage sustained to be attributable wholly or 
partly to such Railway works, the Plaintiffs have 
already received compoiisation under the award 
of the Railway Commissioners, and are therefore 
estopped from setting up their grievances anew. 

We feel satisfied that the inundation of the 12th 
February 18G5 short lived, but terrific, sweeping 
down the mountain passes and precipices to the 
sea with unwonted fury, deàtructive of property 
and destructive of life had a great deal, to day, 
with the damage suffered by thePlaintiffi>, but we 
are also satisfied that the Railway works have 
played their part, and not an uuimportant one in 
the havoc and waste suffered on that day. 

We find here the canals of two streams United 
into one, and that neither sufTiciently widened 
nor sufilcientlv deepened to ofter to the tempo- 
rary fiood of water which, in a few minutes, 
turned an unsiguificant stream an almost open 
sewer, as a witness calls it, into a tempestuous 
torrent ; we find the shallow cutting thus made 
at rî^çlit angles with the ** Pouce " and ** Ton- 
nicrd " rivulets, carried on for several hun- 
dred 3'arJs, almost on a dead level, until it meets 
the " Creoles" stream with which it unites. 

Such a condition of things, in the words of 
Dr. IMward^. the Chief Sanitary Inspector, 
whose evidence we quote, rendered the conse- 
quences of a flood inevitable, and might have 
been anticipated. 



In reality this new cut had to carry off a'most 
the whole waters of the " Ponce" Muuutiins and 
a great deal, at least, of the surface nnd under 
ground draiunge of a large portion of this town. 

The result was that at 10 n. m., the syphon 
that was intended to take ofi* the drainage of 
** Passage Monneron " (Vandermeerch's evi- 
dence) had ceased to work, and the water had 
passed through an unfinished portion of the 
earthen embankment at the extremity of the 
stream wall on the right bank; at 11 a. m., the 
water must have been entering Mercicr'a stores, 
whilst by 2 p. m., the water was 2.87 feet above 
the coping of the syphon well ; 1.51 above the 
plinth or 2.31 feet above the floor of Morcier'a 
stores. 

• 

At \ before 7 p. m., the cut, " say the Coiu* 
misflioners on the Inundation," was overflowing 
just above the railway bridge or nearly in its 
widest part, and the water of the '* Creoles ** 
stream was even then damming back the flow of 
the *' Pouce " cut, wl.ilst later in the evening the 
damming was nearly complete. 

After carefully comparing and sifting the evi- 
dence laid before u», we think ourselves irresis- 
tibly led to the conviction that a good deal of the 
dacnage suffered on 12th February 18G5, by the 
Plaintiffs' stores, was caused by the diversion of 
the streams and inefficient provision found to 
carry off the watershed and drainage of that 
part of the town. 

No doubt there are, before us, conflicting opi- 
nions, and opinions given by witnesses of great 
experience and ability ; but the great weight of 
evidence is on the side of the viev> s taken by 
Captain Morrison and those who side with him. 

We have no wish to enter into those matters, 
except so far as they bear upon the issues in this 
case, and there is, in our opinion, no doubt that 
owing, in a measure, to tne situation near the 
bend and the sustaiuing wall, owing also to the 
extraordinary fall of rain within a comparatively 
short period of time, but owing also, and owing 
chiefly, to the railway works, Mercier's stores did 
suffer and sufler much. 

That the chief resident engineers' formulas and 
calculations are correct, we would readily con- 
cede, but formulas however precise, and calcula- 
tions however carefully made arc of no value when 
applied to or proceeding upon erroneous data. 
In the applied sciences such reasoning is appa- 
rently as sound, but, in reality, as dangerous as^ 
in logic, a syllogism of which the minor premise 
is false. 

The full of rain of 1801, did not, in those parts 
of the town quite unaffected by the railway works, 
produce the results which the flood of 12th Fe- 
bruary 18G5 is abundantly proved to have caused. 

The volume of water carried off by the three 
streams in question, whether because its course 
was not materially checked, whether it had time 
to flow on to the sea, the rain lasting longer, but 
never at any time falling with any tiling like the 
force noticed in 1865, caused no damage from 
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inundation that could bo appreciates^, did not 
certainly mark as an erent from its virulonce. 

Tho evidence is superabundant (Barcli}%Caba- 
gnct and otliers) that the water, everywhere, 
rose, on 12th ITebruary 18G5, as it never had risen 
before. 

If the occurrences of 1861 were the data, or 
whatever may have been the data.upou which this 
new cut was made, and the auxiliary work« exe- 
cuted, we believe them to have been iusufficient 
dttta ; we believe that no proper provision was 
mddo for the occurrence of severe hurricanes or a 
more sudden and heavy flow of wMter, than bad 
been noticed at a time when besides no obstruc- 
tion existed to block up and force over the run- 
ning stream. 

But if engineers differ, and calculations vary, 
the facts remain and are undoubted, and it is im- 
possible to reconcile those facts (vide 2. A. Kel- 
L£T*s evidence p. 27, &c.) with the idea that the 
damage caused ought to be attributed to the 
Railway work. 

We are therefore brought to this conclusion that 
it the extraordinary fall of rain which took place 
on the 22th of February was, in part, the cause of 
the damage complained of, the Ilailway works are 
also and mainly the cause of such damage. \Ve 
must, therefore, decide that issue against the 
Government. 

But, another point, a very importait one, re- 
mains to be decided : Government pleads that 
such damage was anticipated by the Heirs 
Mercier who spoke of it in iheir claim for dama- 
ges, and obtained damages for it, as for other 
matters also complained of, at the hands of the 
commissioners appointed. 

^Ve 6nd that on the 8th of April 1S6^. the 
Plaintilfs, by Mr Arthur Edwards, their agent, 
wroto to the Chief Commissioner of l^ailways. 
In this very long document the PlaintilTrt after 
setting forth their grievances and complaining 
specially of tho shutting up and destroying en* 
tirely a street which is private property and the 
only egress of an extensive warehouse towards 
the Harbour, add : We regret to eajr that we 
have another cause of complaint, which creates 
ia our minds, and will create in that of ewery 
lessee of Mr Mercier's property, a great deal of 
anxiety. The diversiou of the "Pouce" rivulet 
takes place close to the said property and it ia 
greatly to be feared that during the rainy season 
when the rivulet will be overflowtd, the water 
overflowing will cause great damage to the goods 
stored in tho Warehouse.' 

' They, thon, go on to say that they have csta- 
bliôhed by clear proof that they have been de- 
prived of their private property which is, as it 
were, des troy ed ; that a heavy loss and prejudice 
has been suffered by them on account of such 
proceedings, and they claim £8,000. 

T«» that letter the Chief Commissioner answers 
on 22nd August. The answer ignores the part of 
the letter relative to floods and subsequent da- 
mage and offers ^7.500 as full compensation for 
the loss of the passage. 
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The tender being declined, the parties are re- 
ferred to certain Commissioners appointed by 
the Governor, under Ordinances Ko. 57 of 18G0 
and 11 of ISC2. 

Those Commissioners sigrcd and published 
their award on the 2Gfch October Î8G1. 

The award sets forth that the Commiswioners 
have ha'l before them the above mentioned letter 
of 8th April 1804, stating the reasons of their 
(the Heirs Mercier) claim of £8.000 for tho 
damages caused to the property of tho late Mr. 
Mercier by the works and constructions required 
for the purposes of tho Kail ways now in course 
of execution in the Colony. 

The answer of the Chief Commissioner ('22nd 
August) offt-rs §7.500. That tho Commissioners 
heard witnesses and the partie?, and thej in vir- 
tue of the powers conferred by the said Ordi- 
nance iix and determine that tho amount of 
compensation to be paid by the Governement to 
the Heirs and Representatives of the late W» 
Mercier, for the damages caused to their paid 
property, shall be of the total amount of ,$'25,800. 

That amount was paid to and received by the 
Plaintiffs. It is contended that the present claim 
could not be contemplated, and in fact, formed 
no part of the memorial sent in for compensation. 

Wo must judge of the award by the terms 
of the award and by the light of the documents 
upon which it proceeded. 

It, unfortunately, does not give reasons to 
guide us ; nothing from which wo can surely ga- 
ther what the Commissioners intended to do and 
for what speciflc claims, if any, they granted tho 
indemnity which was awarded. It is evident 
that such ana^^ard could not be expected to give 
an exposition of tho law applied ; but it might, 
as is often done here and found eUewherc, ex- 
plain how direction, if any, wcto to be coiiatrued, 
to bo worked or intended to be carried into ef- 
fect, what points were dealt with, what claims 
ignored or reserved. But, there is nothing of 
all that in the award or in any reasons given 
or notes made by the arbitrators ; wo must, then, 
presume that the Commissioners took into con- 
sideration every thing that was submitted to them; 
Mr Boyle's letter could not possibl}' narrow the 
limits of the memorialists claim, unless assented 
to. The Memorial would, as usual, be taken as a 
whole, subject to the power vtsted in the Com- 
missioners, as arbitrators, to decide, if necessary, 
that one claim was borne out another prema- 
turely brought or foiled altogether. 

If tho memorial bo taken altogether, tho main 
grievance is that a certain way of egress ia taken 
away from the Plaintiffs ; but there is a secondary 
grievance : your works are so constructed that 
our store is in great danger of inundation in case 
of heavy falls ol ra^'n. Why and on what ground 
shall we presume that the Commissioners in 
awarding the very large sum of ^'25,800 intended 
to give an indemnity merely for the inconvenience 
arising from the loss of one passage out of two ? 
The only reason would be that the flood which 
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i;auscd the actual damogo had cot taken place, 
but it was foreseen and tlie damage anticipated. 

We niusf, mark this, there is no proof in this 
case of goods lost by the Heirs Mercier or bj 
others to which they have been answerable for 
the Talue thereof; the damage is that, for some 
lime, the stores were not let and that the value 
of the property has decreased. (Whether it has 
decreased in a greater ratio than all other town 
real property is not shown.) Now, this is im- 
portant, for, if the Commissioners would have 
great diificulty in anticipatinc; the extent of any 
possible damage to goods and merchandize, they 
had much less difficulty, in fact, very little diifu 
culty, in determining the possible damage arising 
from the yearly deficit caused by the stores re- 
maining unlet, or by their decreased value 
through an inundation wholly or partly caused 
by the Uailways works. In fact, tiieir attention 
was directly brought to this, and in our opinion 
the very largo indemnity granted,S25,800, is more 
easily reconciled with the award procccdin;^ 
upon the grievance of a passage beiug stopped 
up and also the danger of inundation causing loss 
and thereby frightening away future tenants, than 
upon the bare grievance of the intercepted passage. 

This is so true that from the day of the 
claim made to the day of the ilood, and 
the outlet must have been intercepted before, 
since they speak of works made, not works to be 
made, the stores and house did not cease to be 
let. Brodie left after the flood. The *' Albion 
Dock " was still hired on the 12th February. 
Are we to assume that as the mere closing of one 
passage, which did not cause any reduction of 
rent or the losses of one tenant, the Commision* 
ers would liave given ;$|2d,800, as an indemnity, 
when nothing in the reasons given, nothing in 
the course of the proceedings, and that we re- 
peit would have thrown great light in the matter, 
leads us to thi^ assumption, aud when there was 
pointed out to the Commissioners» as part and 
parcel of the causes of iudtmnity, the fact of the 
peculiar works executed, the danger arising there* 
from to proprietors and tenants ? 

We are of opinion that this plea of the 
Crown must be sustained, and we give Judgment 
for Defendant, with costs. 



SUPREUE COURT. 



TKAXscRiPTioy, — I>"sciiii»Ti02r, — Hypothïqub 

LÉGALE, PaKTAOE,— PrIVILKGE DEBCO PABTA- 

GEANTS,— Notaire, — Tbais de pahtaqb,— 
AnnooATTON i mvhcite, — IlKBixrEus sous 

IIBNKFICK D'lXVKNTAinE, — ApPKL D'UK JuOE- 

MEKT nr Master: 

Le mineur e'idahCi2)o par inarlat/e n'est pas tenu 
(V inscrire son hypothèque legale, dans Vuimce de 
r émane ij) at ion, sur Us Hens do son tuteur, comme 
le minti^ur est tenu de le faire par VArt, 10 de 
VOrd. sur /a Transcription (36 de 18C3) dans 
Vannée qui suit sa majorité. 

Les dispositions du Code Civil ne peuvent être ahro^ 
fjccs que par une disposition spéciale et distincte 
de la loi nouvelle, et non iriiplicitement. 



Des Jtéritiers sous Zen'jîce d*rnventairc ne perdent 
point leur qualité pour s* être préscutés dans un ' 
jyrocès sans protester contre letiirr dluriticr pur 
et sivqyh qui leur a clé donné, alors, sur lout, quails 
n*oni fait aucun acte pouvaut leur faire perdre 
leur qualité. 

Lorsque des co-partarjcants ont perdu leur privilege 
pour ne V avoir point fait inscrire dans les délais 
presciûts par la lui, h p>rivHlrje du Koiaire, pour 
les frais du partage, subit le même sort, s'il na 
pas été inscrit dans le même délai. 



TBAXSCRIPTTOy, — IxSCBIPTIOX, — LeGAL MOBT- 

OAGEj — PABTiTioy,— Privilege oy co-pabti- 
TiONEBS, — Notary, — Costs or Partition, — 

£MA»CIPATEn MIXOB, — GUABDIAXSIIIP, — IM- 
PUCIT ABROOATIOX OP LAWS, — HeIBS UNDER 

benefit op inventory, — Appeal pbom a judg- 
ment OF THE Master. 

-4 minor luohiati, etnancipaied hg marriage, is not 
hound to take inscription xvilhin the year foliote' 
rng Jier niarrict^e, as she would he boiiml to do, 
after reaching hei- legal majority, couformahhj to 
Sect, 10 ofOrd, Ko. ZS of 1863 on Transcript 
iion. 

lf\he'iiever it is intended to modify and chance the 
dispositions oftJie Civil Code, the New Ordinance 
sJunos a distinct enactment to tJiat effect, hut the 

. fundamental law of the land cannot he implicitly 

* abwgaicd. 

The Heirs under henefit of inventory, who have ap- 
pearcd without jn'otest in a suit ichere they had 
been qualified sirnphj as heirs, have not, on that 

- account, lost their right of heirs under benefit of 
inventory, especially when they have done none of 
the acts which, by the penal comlition of the law, 
could change their position of heirs under bençfii 
of inve^itory to that of heirs simply such, 

Wlien co'partitiotiers have lost their privilege for 
having neglected to inscribe it xcithin the delays 
prescribed by law, the privilege of the Notary, 
for the costs of paHition. is submitted to the same 
fate if not inscribed within the same delays. 



BOULLÉ,-Appellant, 



versus 



RAOUL & Obs., — ^Respondents. 



Before : 

His Honor Q. B. Colin, Acting First Puisne 

JuDGi:, and 
His Honor L. Arnaud, Acting 2nd Puisnx 

JUDOB. 



J. Colin, —Of Counsel for Appellant, 

V. BouLLi;, —Attorney for same, 

G. G^iÎeÏ^^' } °^ ^OMiiBel for Eespondcnts, 
P. E. de Cuazal, — Attorney for same. 
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13/7* Decemler I8ô7. 

, The Appellant, in this cause, complained of a 
decree of the Master of this Court, roado on be- 
half of Loïa liaoul and Mrs Fontenay. whose res- 
pective collocations, in the scheme of distribution 
by woy of an " ordre " of the Estate Belle lie 
situate at *' £Iack River/' bad been maintained 
by such Decision. 

The Eâtikte Belle He which be]orig;ed to the 
late Heury Viader and his wife, had been, at the 
death of Henry Vi.ider, sold by Licitation and 
purchased, on the 29th October 18G1. by the 
Widow Viader who sold, on the 3rd March 18G3, 
two thirds of the same to Maigrot and Lemcrle ; 
Maigrot and Lemerle not- paying the purchase 
price, were forcibly ejected, end the Estate, put 
up again for sale, woa, on the 23rd of February 
1865, adjudicated to Victor Boullé, Attorney, 
"who made a " declaration de command " in fa- 
vor of Aristide BouUo, for the sum of ;525,O05. 

The Order was opened, a ventilation took place 
for the Distribution of the price of Belle He pro- 
per and the Collet Estate which had been united 
to it ; the Appellant BouUo was collocated on 
the Collet Estate, but that collocation did not 
cover the whole of his claim, the balance of 
which, i € £3000, he attempted to have collocated 
on the price of Bdle He proper. That coUoca- 
cation, the Master refused to allow, preferriojg: to 
the Appellant's claim that of Eaoul for S942, and 
that of Mrs. Cadet Fontenay for what remained 
of the purchase price, i.e. ^\f)Z%. 

It is necessary to state for the understanding 
of tliis cose, that a deed of partition took place 
on the 1st of viny 18G3, homologated on the 9th 
of June 18G3, between Widow Viader ond her 
children ; Henry Viader and Mad. Fontenay 
wore then minors. According to that deed of 
partition, Mod. Viader wos to have ^^20,723 ; 
Henry Viader $'2,565 ; Mad. Fontenay g'2,565 
and Eaoul $^042 for dues and costs. 

The Estates had been sold, as above described, 
to Maigrot and Lemerle, from whom Boullé 
claimed, for advances by him made, a hypo- 
thec which was inscribed on 21st May 18G3. 
Mad. Fontenny, (Mias Viader) married 29th 
August 1863, and inscribed her hj'pothcc on 
23rd September 1865. She was still under 21 
years of age, but married, liaoul took his in- 
scription on 29th June 1863. Widow Viader 
gave her account of guardianship to Mrs. Fon* 
tenay, her daughter, on October 30th 18 GG, ac- 
knowledging herself to bo her debtor in a sum of 
$bQ5 ; the sum of $^2000 having already been 
delegated to Mad. Fontenay, on the day of the 
sale to Maigrot and Lemerle ; delegated, but not 
paid, however. 

It was admitted, on all sides, that the minors 
Viader have lost their privilege as co-partition- 
•cr?, as no inscription was taken, on their behalf, 
within 45 dajs. after the sale; and as the law 
provides that when a partition takes place (and 
the Licitation of 29tii October 1861 was a par- 
tition of the particular Estate sold) the co-pro- 
prietor who purchases or to whom is allotted the 
Estate held in common, is held to have always 



beon solo owner of that Estate. But a question 
still arose ; altho' the minors had lost their pri- 
vilege as ** CO- partageants," had they not still 
a right of privilese, as minors^ over their mo* 
thei-'a their legal guardian's property ; and if so 
was Mrs. Fontenay bound to inscribe her hy- 
pothec, because she married during minority and 
became emancipated by such marriage ? 

As to Saoul the other successful claimant, 
could he claim more than the rank given him 
by his inscription of hypothec which was poste- 
rior to Boullo*s, subject to his claiming by at- 
tachment, or otherwise, the amount due to him 
out of the minor's sliare, if the minors were his 
joint and several debtors. 

J. CoLix, for Appellant, after opening the 
facts above recited and laying down that it would 
be admitted, for it could not be gainsaid ihat the 
heirs Vioder had lost their privilege as co-joarUu 
oeants, argued that altho* Mme. Fontenay miglit 
be a creditor, her claim was not preferable to 
that of the Appellant, since it was inscribed after 
that of the Appellant. There is now no need to 
trouble the Court as to the heirs Viader who ore 
minors, we say that Mme. Fontenay has lost her 
privilege. When the sale took place in 1865 
she ought to have inscribed her privilege within 
45 days after transcription ; I go upon section 
6 of Ord. 35 of 18G3. Mme. Fontenay answers 
that she was a minor and that her legal mortgage 
still existed on the 2i3rds of the estate sola to 
Maigrot and Lemerle, and as such she comes 
in with her privilege untouched ; to that we 
reply : you may have been a minor but you 
have married and by your marriage thern have 
been a ceesation of the tutorship in August 
1863 ; now you were bound, to save your privi- 
lege, to inscribe within one year after the cessa- 
tion of such tutorship ; that you have not done ; 
a married woman can take, if separated, all con* 
servatory measures. At any rate the mother 
has ceased to be a guardian, and given in her ac« 
count of tutorship, and the child is only an or- 
dinary hypothec creditor. 

TnoPLOya Transe : p : 357, No 300. 
Dalloz. Do. 

My second point is that Mad : Viader is dis- 
charged, as to her daughter,ns to ,^'2,000 at least; 
that sum is due by Maigrot and Lemerle, there 
has been novation. As to liaoul he has collocat- 
ed himself in the deed of partition, that is so far 
right as to give a claim, but that gives no privilege, 
if no privilege eiistod before. Now tho privilege 
oftho**co-partngeant" isadniitted to have lapsed, 
Raoul is an ordinary mortgage creditor and his 
inscription is posterior to ours. 

G. Guibeut, for Mrs Cadet Fontenay. I admit 
that my client has lost her privilege as a **co par- 
tageant" ; but she has another privilege, that 
which arises out of her legal mortgage. It is 
alleged that she has lost it, but can section 10 of 
the Transcription Ordinance apply to emancipated 
minors? The article contains a ''déchéai.ce'* and 
cannot bo extended, and the words '^'Cdsation 
de tutelle" must be readonly with the words hav- 
ing attained maiority. 
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Emancipated minora caonot do an act which 
is not reducible. 

TnoPLOxo, cited hj my friend, does not exa- 
mine the case of the emancipated minor, and I 
rely on : 

Flaxdik Tian8, II p. 651, No. 1828. 
Pabd. Fri. & Uyp. 11, No. 812. 
SiRET, 64>, 2, 93. 

As to the point of novation ( he was on that 
point stopped by the Court) as to Baoul's claim, 
the minor's claim had been decreased in propor- 
tion of the sum given up to him, and he could 
not take an inscription before the deed of parti- 
tion had been homologated. If Raoul is not 
paid at the "Ordre/' the children of Mad. Viader 
will have to pay him and get indemnity in virtue 
of their legal mortgage. 

L. BouiLLABB, for Baoul, followed with the 
same line of argument. 

J. Colin, in reply : It is attempted to limit 
the article of the Ordinance, but there are many 
instances where it must be extended beyond its 
actual terms. 

FLA2fDIX 11. Ch. 4. 

DjLLLOZ 47, p. 755 Transcription. 

If the minor dies before he has attained mfgo- 
rity, must not his heirs inscribe within the year 
next following, and why should minors not come 
within the article, when the tutorship has ceased 
and he can protect himself ? 

The toking of an inscription, is a mere 
act of administration. A married woman may 
bo a mandatory, why should she not take an 
inscription ? As to Raoul, the homologation of 
the deed of partition, no doubt, confirms the 
settlement but creates no privilege which did not 
exist. There is no special affectation, to him, 
of the price of Belle lie, nor is the minors' legal 
mortgage transferred to him. He is a creditor 
of the minors, he may get perhaps what they are 
to get, but that cannot advance, in ranking, ins 
claim as a separate one upon the price of the 
Estate. 

JUDGMENT. 

This case does not, in reality, oifer any serious 
difBcuIty ; and out of the large mass of facts laid 
bcforo the Coiirt,two questions of law arise which 
go to the root of tho respective claims of the 
contending parties. It is admitted, on all sides, 
that tho minors, and à fortiori Mrs. rontcnay 
who is emancipated by marriage, have lost all 
privilege as ** co-partageant." 

Tho Master's decree aa to the privilege of tho 
luinorH arising out of their legal mortgage on 
Mad Viader's property, which privileco that Do 
ci^ion has sustained, is not complainea of; but it 
is contended that Mad. Tontenay bccamo an 
cmaucipated minor on tho day of hor marriage 
and not having inscribed or caused to be inscri- 
bed her legcl hypothec within tho year following 
the conclusion of the tutorship, she has lost her 



privilege, and her mortgage bears date only from 
the day of tho inscription taken, Aa a matter 
of fact, if that be the construction of tho law, 
tho inscription of Mad. Fontonay's hypothec is 
posterior to that of BouUe, and therefore BouUé 
must be ranked first in the schom^e of distribu- 
tion of the sale price of the •* Belle lie ** Estate. 

The plain question therefore is this : is a minor 
woman, emancipated by marriage, bound to take 
inscription within the year following her mar- 
riage, as she would be bound to do after reaching 
her legal majority ? 

Under the Code she, assuredly, would not 
be debarred from her right; has, then Or- 
dinance 8G of 1S63 altered the provisions of 
the Civil Code, as to the legal hypothecs of 
women emancipated by marriage ? As a rule, 
whenever it is intended' to modify or change tho 
dispositions of the Code, vary or interfere with 
rights and contracts which Her Majesty's subjects 
in this Colony, have enjoved or were bound by 
for many years, the new Ordinance shows a dis- 
tinct enactment, and the Court has invariably 
declined to be led away by ingenious theories or 
subtle distinctions from the fundamental law of 
the land. 

«I 

As a rule, also, under that law as under every 
known law, ivhen a party has obtained a right 
Arising out of the law or out of a lawful con* 
tract, he is not held to have lost such right, un- 
less he c<an bo distinctly brought within tho pe- 
nal conditions of the law, conditions of which 
the penalty is never extended and which are 
themselves never extended. 

We may quote as an instance the case of 
TJte Heire Auiard, Heirs under benefit of inven- 
tory, and who were held by the Court not to have 
lost their right of Heirs under benefit, because 
altho' they had appeared without protest in a 
suit, yet had done none of the acts which by the 
penal conditions of the law could change their 
positions of Heirs under benefit to that of Heirs 
simply such. 

The same law holds good and tho same reaso- 
ning would be applied to any other right or 
any other contract springing from or entered 
into under the provisions of our Codes. 

As a rule, then, a minor upon whom the law 
has confered the privilege of a legal hypothec 
shall not lose that privilege, except under tho 
operation of some law which could cause it to be 
lost. It is said here, that minors are bound to 
inscribe their legal mortgage, under the Ordi- 
nance 30 of 1863, within the year after the ces- 
sation of the tutorship, and that the tutorshio 
ceasing by marriage. Mad. Fontenay was bouna 
to inscribe her mortgage within one year after 
her marriage, failing which she comes in simply 
as an ordinary hypothec creditor. 

Tho words " conclusion of tutorship " are ve- 
ry much insisted upon. 

It is, firçt, to bo. observed that the law makes 
no difference between minors emancipated by 
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marriage and other minors; the case of tlio first 
class of minors is not specially coutomplated by 
the law wliieh seems to have enacted one and 
the same provision for all minors in generaJ. 

The object of the law, evidently, is to render 
the rights of purchasers and creditors mora se- 
cure by causing legal or occult hypothecs to be 
registered as soon as practicable without any 
undue or unfair interference with the rights of 
married women, minors or interdicts. 

The law, therefore, when speaking of widow 
or divorced wives, uses the words " dissolution 
of their marriages ; ** when speaking of minors, 
it uses the words '' having attained majority " 
and then the words " conclusion of tutorship." 

^ Now, why should we read the words conclu- 
sion of tutorship, which dovetail so well with 
the words " having attained majority, '* apart 
from those first mentioned words ; why should 
we import a distioction between one class of 
minors and another class, when the law has 
made no such distinction, and when the conse- 
quence of the distinction would be the loss of a 
privilege consecrated in favor of a minor by the 
whole current of our law and judicial authori- 
ties? 

Bead in conjunction with the words ^' having 
attained majority, ** the words " conclusion of 
tutorship " have a perfect sense, and require no 
additional words, no mental exertion for their 
clear operation : read without the words * 'having 
attained majority *' which are to bo met first» 
the words •* conclusion of tutorship " must be 
referred to a different train of thoughts not yet 
found, not subsequently found in the Ordinance. 
It is plain that the Legislature intended to 
compel a minor who has become of age to ins- 
ciibe, but no more ; it is not plain that the Le- 
gislature, even indirectly, contemplated the case 
of a minor who has not attained his majority, but 
has married, to inscribo sooner than other mi- 
nors. If such a distinction had been contempla, 
ted, it seems to us plain that it would have been 
clearly pointed out and enacted* 

Apart from all authorities on tho subject, we 
should be prepared to sustain tho Hespondent's 
rights. But as we have already had, on one oc- 
casion, to observe in this Court, tho Ord. 3G of 
18G3 is an adaptation of tho new French (^aw of 
Transcription ; both the French Law and the lo- 
cal Ordinance are engrafted on tho same stock. 
The Codes. 

FiiA>'i)ix, in his commentary on the new 
French Law, says, Vol. II. 1528 : — 

•* L'article porto : " le mineur devenu majeur." 
*^ Il en résulte que si la tutuelle vient a finir par 
" rémancipation du mineur, l'article n'est pas ap- 
" plicable; rémancipation,cnc(rct, sîelle relâche 
'* les liens de Tincapacité, ne la fait pas cesser 
<' entièrement, et le mineur émancipe n'a pas 
'* encore acquis rexpéricnco et la maturité né- 
*' cessaircs pour se passer de la protection de la 
-' loi." 



Again, 1,52G : " L'article 8 précité parle ausHÎ 
" do la censatioii de la tutelle^* mais ces mots 
" n'ont do rapport qu'à Tincapablo. et il est bien 
•* évident que lorsque la tutelle vient à cesser 
•* par la mort, la retraite, la destitution du mi- 
•* ncur, (Arts. 433. 34, 43, 44; l'incapacité con- 
" tinuant, le privilège attaché à l'état de minori- 
" té, ne peut cesser." 

In the edition of the text writer, we quote 
(1861) a good many other authorities are re- 
ferred to. 

The views of the learned commentators have 
been entirely adopted by the Court of Amiens, 
in 18G<f (Taupel v Grandguiberd S. V. Gl. 2. 93) 
we do not find any decision supporting a doc- 
trine contrary to that laid down above. 

We now come to the second point, that which 
relates to Saoul's claim of ^042. Eaoul is col- 
located in the deed of partition between the wi- 
dew and Heirs Yiader for notarial dues and 
costs ; the deed of partition has been homolo- 
gated by the Court, and th^t places beyond 
question the right of Raoul against the widow 
and Heirs Viader. Has he, however, a privilepjed 
claim over the sale price of the estate Belle lie ? 
If the minors have a privileged claim, Raoul, 
their creditor, might have applied to be collocat- 
ed *'en sous ordre" and reoeived payment out of 
the sums attributed to them ; Baoul has not so 
applied, and his privilege, if any, stands on its 
own merits, and its own intrinsic force. 

The hooiolo^ation of a deed of partition gives 
full force to the deed of partition as to the par- 
ties to it, minors or majors ; it is tho confirma- 
tion by the Court of the proposed scheme of 
partition and only goes forth, in the case of mi- 
nors, afler the "Ministère Public" has given his 
conclusions. 

But the Homologation of a deed of partition 
does not create privileges which did not exist, 
revive privileges that have been lost. 

Per Se, Raoul's hypothec is posterior to that 
of Boullé, and therefore ought to rank, a priori» 
after that of Boullé. It is admitted that tho 
minors' privilege as co partitioners is lost ; there- 
fore the privilege of Uaoul derived from the 
partition, neld under no other title but tho par- 
tition, is lost too; for the assignee has no greater 
privilege than his assignor, the creditor than tho 
debtor whose rights he exercises. 

Here, the minors would have lost all claim, 
save that of ordinaiy hypothec creditors if they 
had attained their majority, they are saved not 
because minority has revived or preserved their 
privilege of " co-partagcnts," but because mino- 
rity has preserved for them aright of legal mort- 
gage. 

That right of legal mortgage does not belong 
to Eaoul, has not been conveyed to Baoul, he is 
assignee of certain rights that the minors Iiad, 
not of tho privilege of legal mortgage. 

If, therefore, the minors only recover because 
their minority has saved their personal privilege, 
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Raoul will assuredly not lose liîs monry, bo- 
causo ho has legal ways of recovering from 
thorn ; but Kaoul has no ri^ht to be collocated 
by privilege, by the force of a deed of partition 
which confers no privilege, or the privilege aris- 
ing out of which has been lost. 

lie ought, therefore, not to have been collo- 
cated by preference to Boulle, an anterior in- 
scribed hypothec creditor ; but he might have 
been collocated *' en sous ordre, ** as against the 
minors, and no doubt, would have been, if an 
Application had been made to that effect to the 
oûlcer of the Court. 

The minors tho* collocated for their share, 
must pay their personal creditors out of that 
share, and Raoul is, in virtue of the deed of par- 
tition, their personal creditor. 

But the amount of the minors' collocation can- 
not be increased indirectly by letting in RhouI 
as a privileged creditor, when he and they have 
lost all their privilege as oo-partitioners. 

It is said that the minors' share was decreased 
by the deed of partition, so that Raoul might 
receive the amount duo to him. 

Be it BO ; and that is now the law of the par- 
ties ; but they have suffered the privilege arising 
out of the partition, of which the homologation 
by the Court was but the final consummation, to 
be lost, and the hypothec creditors inscribed on 
the Belle Ile Estate have not suffered their right 
or rank to be lost. 

To admit, now, Raoul's claim, as a privileged 
one, would be to revive the minors' privilege as 
co'partitioners, and that is on all sides admitted 
to De gone. 

How can we confer upon Raoul, that other 
privilege entirely personal to the minors ? that 
of minority, which saves their right in this case, 
as practically it mav save Raoul's claim, but in 
some other way and by some other process. 

"We are bound, therefore, to order, reserving 
to Raoul all his rights as against the Heirs 
Viader, his debtors, that Raoul's collocation bo 
struck out of the scheme of Distribution or 
*' Ordre " and that its amount be attributed to 
the creditor next after Mrs Foutenay or to Mrs 
Footenay herself, if her claim be not fully satis- 
fied by her present allocation. 

The decree appealed against shall be altered 
as to that point ; as to the other point, the Ap. 
peal by Boull6 against Mrs Fontenay's claim, 
we dismiss the appeal and confirm that lady's 
collocation. We find that Boul16 fails on one 
Apjjcal and is successful on the other ; the Res- 
pondents, on the other hand, who supported 
haouPs allocation, and the reason why, is very 
plain, fail there, whilst they succeed as to the 
other point ; we think, therefore, that this is a 
case in which each party should pay his own 
costs. 



SUPREME COURT. 



Violation de domicile, — Possessiok, — Domma- 
ges, — Preuve testimoxiale, — Appel d'un 

JUGEMENT DE MaOISTBAT DK DISTHICT. 

Celui qui reclame des dommages et intcrvts pour 
violation de domicile doit prouver qu'il ctn,it en 
possessio^i de Vlmmeuhle en question lorsque le 
Défendeur y a pénétré. Il 7i* est pas nécessaire de 
;prouver^ en pareil cas^ la possession annale. 

Ia8 complices de celui qui a commis une violation 
de domicile sont responsables^ au, même titre, que 
le principal auteur du dommage ; et une partie 
peut 'être tenue pour responsable Soit pour avoir 
ordonné, soit porir avoir approuvé, une violation 
de domicile, pourvi^ quelle ait été commise à son 
profit. 

La défe-nse " non coupable " implique simplement 
que le Défendeur nie avoir commis la violation 
de domicile alléguée, mais non que le Demandeur 
n était pa^ en possession de la propriété en ques- 
tion ou tout autre fait qui Justifia sa présence sur 
le dit Imriieidjle, lesquels moyens de défense doi-* 
vent être spécialefnent énumérés. 

Si le Défendeur plaide quHl a droit de posséder la 
propriété en question, la Cour de District devient 
incompétente et ne peut juger la question. 

Les clauses d^un mandat ne peuvent-être prouvée 
par témoins en tovies matières excédant 150 
francs, mais Vezù^tence d^un mandat peut-cire 
prouvé par Jémoins par un tiers. 



Tbespass, — Possession, — Power op Attornet, 

— PaBOLE EVIDENCE, — DaMAQES, — APPEAL 

FBOM A Judgment of the Distbict Coubt. 

Lt order to maintain an action for trespass to land, 
ills Plaintiff must prove tliat he was, at the time 
when the trespass was commuted, in possession of 
the locus in quo. The allegation of an annual pos' 
session is not required in cases of trespass. 

JBoth the party who committed the trespass and all 
aiding ondt abetting him are liable ; and a per^ 
son may become a trespassei* by previous coyeI^ 
mand or subsequent assent to the act, provided the 
trespass be c<ymmitted for his use. 

The plea of not guilty opérâtes, merely, as a de7iial 
tha^ the Defendant committed the trespass aU 
hged in tlie place mentioned, but not as a denial 
of the Plaintiffs possession or to show a fact in 
justification, ^'c. ; which several defences ought to 
he specially pleaded along with and immediately 
after tJic general issue not guilty. 

« 

If the Defendant intends to prove his right to tlie 
possession of tlie locus in quo, the District Court 
is ousted of its jurisdiction. 

Third parties are entitled to prove the existence of a 
power, by parole evidence, but tJx coatents cf a 
written authority in a matter above 150 francs 
cannot be proved by witnesses, between parties. 
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HATCH,— Appellant, 



vcr$u8 



SUZOE, — Itcsponclent. 

Before : 
His Honor the Acting Chief Judok. 



W. D. BOLTOX,- 

V Laval. 

L. EOUILLABI),- 

L. Desprrles, - 



-Of Counsel for Appellant, 
Appellant's Attorney, 
-Of Counsel for Eespondent, 
-Respondent's Attorney. 
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This is an Appeal from a Judgment given by the 
District Court of Grand Port, on an action di- 
rected against the now Appellant Hatch and one 
h. Thompson, fora trespass alleged to have been com- 
mitted by Thompson, in tne name, for the use 
aod with authority of Hatch, on a land situate 
in the District of Grand Port, purchased 
by Suzor from one Mrs. Barbeau, by whom 
Suzor was alleged to have been put into posses" 
sion, and to have been in possession at the date 
of the alleged trespass. For the wrong alleged 
to have been sustained by Suzor by such 
alleged trespass, the then Plaintiif and now Bes- 
pondent Suzor claimed £50 damages. 

Had the Plaint stopped here instead of pro- 
ceeding, as it does, with the allegation made by the 
then Plaintiff and now Bespondent, that at the 
time of thft alleged trespass he had been in pos- 
session of the loeiis in quo for a year and a da^, 
there would haye been but little difficulty in 
determining the nature of the action brought. 

But that allegation loads to the doubt whether 
the action brought be a mere action of trespass, 
or an action *' in complaint " which required of 
the party ousted a possession of a year and a 
a day to bo entitled to such an action ; 
which possession, on the part of Suzor, was de- 
nied in the course of the argument, but not by a 
special plea to that effect* 

This faultiness of the Plaint by the introduc- 
tion of this unnecessary averment in an action 
of trespass is made worse by the plea of the then 
Defenaant now Appellant Hatch. 

To tho charge of trespass the plea should havo 
becQ " not guilty " and to this plea might havo 
been added such other special plea or pleas ro- 
:qui7cd by the naturo of tho issue joined between 
parties. 

Nothing oflhe sort was done. To tho charge 
of trespass I find a plea of " not indebted, " 
which is no answer to tho trespass charged, 
but an answer to an action of debt which was 
not before the District Court. 

It is true that tho Plaint demands damages for 
the tort done» but these damages being conso*> 



qucntial on the wrong sustained, tho plea should 
have been a denial of the trespass alleged, which» 
• unproved could not have given rise to any da- 
mages. 

It has seldom, if ever, fallen to my lot. to read 
such informal proceedings; on the one hand, a 
Plaint mixing two actions c«illing for different 
kinds of proofs ; and, on the other, a ])lca which 
does not traverse, either of tho causes of notion, 
but is a defence to an action not before the Dis- 
trict Court. 

However, on the commission of a trespass, 
the uppermost thought in tho mind of the owner 
of the land trespassed upon and his most anxi- 
ous wish must be to rid himself of the trespasser 
as quickly as possible. To this end the most 
expeditious mode of proceeding, in law, is au 
action in trespass. This action, I find, was 
brought by tho then Plaintiff and now Bes- 
pondent. 

It is true that in tho demand, the PlaintitV 
alleges that he had been in possession of tho 
" locus in quo** for more than one year and one 
day. However, keeping in view tho object con- 
templated by the Plaintiff, below, and the alle- 
gation of an annual possession not being required ; 
in trespass, I shall treat the allegation of anna- \ 
al possession as so much surplusage and deal ' 
with the action as ono of trespass. ' 

I shall therefore read tho plea of " not in- 
" debted " *' under the amended form of " not 
guilty," and ascertain how far the Defendant, 
below, and Appellant, here, has made out such a 
defence as would have justified the Magistrate 
in dismissing tho Plaint which, on Appeal, it 
was contended should have been done. 

In order to maintain an action for trespass to 
land, the Plaintiff, on his side, must prove t72/er 
alia I 

lo. That he was at the timo when the tres- 
pass was committed, in possession, either actual ,^ 
or constructive of tho ^* locus tn quo.*' Any ]j 
possession is sufficient against a wrongdoer. 

2o. The trespass must be proved. 

Both the party who committed the trespass and 
all aiding and abetting him aro liable, and a per- 
son may become a trespasser bv previous com* 
mand or subsequent assent to tne act, provided 
J;he trespass be committed for his use. (Cox 
"and Lloyd C, 0. Pract : p 4Sè) 

The plea of ''not guiltjr" on tho side of tho 
Defendant operates merely as a denial that the 
Defendant committed tho trespass alleged in tho 
place mentioned, but not as a denial of the 
Plaintiffs possession, which if intended to bo 
denied must be traversed specially. (Bosc : N. 
P. Ev. p 565.) 

If the Defendant intended to prove his right 
to tho possession or that ho entered by command 
of ona who had such right, in which case tho 
District Court would be ousted of its jurisdiction, 
or intended to disputo the Plaintiff's possession, 



j^ 



I 



1867] 



COURTS OP MAURITIUS. 



93 



Î 












* 



1i 



1» 

? 

If" 

I 

Î 
I 

f 
1 

I 



or to shew any facts in justification, &c. those se- 
voral defences should havo been specially pleaded 
along with and immediately after the general 
issue "not guilty." 

I find no plea on record to shew that the 
FlaintifTs possession was ever disputed, or that 
it ever was the Defendant's intention, in any 
way, to dispute it; No more was the situation of 
iho locus in quo disputed. 

Ilenco.it follows that at the time of the alleged 
trespass the Plaintiff was : lo in possesion of the 
land trespassed upon in the District of 
Grand Port, and 2o That the locus in quo is with- 
in the juri>diction of the Court from which the 
Judgment emanates. 

So far, therefore, the plea to the jurisdiction 
of the District Court, whether on the ground 
of the locus in quo not being within the jurisdic- 
tion of the District Court of Grand Port, 
or on the other ground that the Question of title 
had been raised in the Court below, must be 
overruled, because the record shews the locus in 
quo to be within the District of Grand Port and 
21y that the titles of either party were not look- 
ed at but for tho purpose of ascertaining the 
right of tho Plaintiff to obtain the Judgment 
prayed for. 

For these reasons the plea to the jurisdiction 
must be and is accordingly overruled. 

On the merits» I have the admission of • 
Thompson, on cross-examination, of his having 
gone on the land of Suzor, the latter being then 
in possession thereof on the day stated in the 
Plaiut, and of his having then and there done 
and cauped certain acts to be done , that he, 
Thompson, however, went to the locus in quo in 
the itame »nd for the use of Hatch, in virtue of 
a written authority, (which he could not produce 
on tho trial) of a power of Attorney from Mr 
Hatch a co-proprietor of the said estate. 

This admission of Thompson is important in 
this matter ; for it must be noticed that though 
sued with Hatch, the now Appellant, it is Hatch 
hiiuself who called him as a witness, and thus 
afforded the Plaintiff the opportunity of esta- 
blishing^ through his co- Defendant Thompson : 
lo. the possession of Plaintiff ; 2o. the existence 
of tho trespass bv Thompson ; and 3o. the fact 
of tho trespass having oeen committed in the 
name and for tho use, by virtue of an authoiity 
written or not of the Appellant Hatch, a co-pro- 
prietor of the locus in quo ; and 4o. tho existence 
of a certain amount of damages done to Suzor, 
the £espoodent, by Thompson. 

But it has been urged that the admission of 
Thompson, a co-Defendant of Hatch, in law is no 
evidence against Hatch. If so why did Hatch 
called him as a witness ? 

Is ho now to bo allowed to repudiate that as 
illegal evidcTice, which was tendered by himself, 
because that evidence is adverse to his interest? 
This cannot bo allowed. It has further been 
said : Thompson who alleges the existence of a 



written authority from Hatch, has produced no 
such authority ; therefore if trespass there bO| 
Hatch is not to be responsible for acts which he 
never authorized before, nor sanctioned after, 
their commission by Thompson who, alone, must 
answer for any wrong he may have caused to Su- 
zor. 

There is no doubt, on tho one hand, that pa- 
role evidence cannot be given of the contents of 
a written authority between parties in a matter 
above 150 Fes., but there is no doubt, on tho 
other hand, that third parties (In the position of 
Suzor) are entitled to prove tho existence of a 
power, by parole evidence (C. C. Art. 1985 ;— 
GiLB : No. 206.) 

Be it observed that no attempt was made by 
Hatch to get Thompson to explain that part of 
his deposition which militated a<2:ainst him. No 
examination was resorted to by Hatch, who must 
abide the consequences of his oversight or neg« 
lect in not re-examining Thompson. 

This consequence is that he was rightly con- 
sidered as a trespasser, by the District Court, 
he having, as proved by Thompson, given autho- 
rity to the latter to enter upon the locits in quo 
in his Hatch's name and for his use. 

This part of the Judgment must be and is ac- 
cordingly supported. 

But was tho District Magistrate right in his 
assessment of the damages awarded against 
Hatch ? 

The reason assigned by the Magistrate for the 
heaviness of the damages found against Thomp- 
son cannot apply to Hatch of whom Suzor never 
had to complain before, and Hatch in authorizing 
the entry of Thompson, may have directed him 
to do some act to assert his right in and over 
the locus in quo, such as preventing the removal 
of timber &o , but not tne mischief complained 
of, which Thompson admitted having committed. 

In upholding the Judgment of the Court be- 
low, I think it is but fair and reasonable, as far as 
Hatch is personally concerned, to reduce the 
amount of damages awarded to the sum of £ 10, 
as an indemnity to Suzor, for the wrong sustain- 
ed by the latter through his Hatch's agent. 

With the exception of this amendment in so 
far as Hntch is personally concerned, the Judg- 
ment of the District Court is affirmed, and the 
Appeal, therefore, dismissed^ with costs. 



SUPREME COURT. 

Intebbooatoiiie sue faits et abticlks,— Sbk- 
ment degisoibe. 

La Cour rCcst pas tentie^sur la demande de Vune des 
parties en cause, d'ordonner q^ie la partie adverse 
sera interrogée eur faits et articles , ou que léser» 
ment dccisoire lui sera déféré ; elle peut accorder 
ou refuser cette dejnaiule suivant les circonstances 
dent elle a seule la libre appréciation. 
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Xa coUocntion de ceriahis lahoureura indiens à un 
OrdrCf your le montant de leurs gages, étant cori' 
iesi'ie, et l interrogatoire sur faits et articles do 
ces liommes étant demandé ^ la Cour a décidé (pie, 
dans r espèce, le Jugement rendu en faveur des 
laboureurs, par le ila^istrat Stipcndiaire, étant 
déjà ancien de plusieurs années et les laboureurs^ 
représentés par V Avoué du Gouvernement, étant 
disséminés dans les différents Quartiers de Vile, 
absents ou morts, il rCy avait pos lieu été faire 
droit à la demande du Oréancier opposant. 



Fbbsonal Iktebbogatobt, — Deciboby oath. 

The Court is not hound, upon the application of one 
of the parties to the suit, to order tliat tlie other 
party shall be called to be Jieard on his personal 
antwers or that the point of fact at issue shall be 
referred to Hie decismy oath of the adverse party ; 
this application may or may not he granted by the 
Court according to the justice of tJie case* 

The Collocation of certain Indian labourers, to an 
Ordre, for tJie amount of their wages, being con- 
tested, and the interrogatory on personal answers 
of such labourers being ashed for, the Court has 
ruled that in this case the Judgment of tlie Sti» 
pendiary Magistrate^ on behalf of the labourers, 
having already several years* date, and the irun 
being disseminated all over the Island, or dead, or 
having left the Colony, and being now represent- 
ed by tlie Government- Attorney, the application 
of the contesting Ci'editor ought not be granted. 



MONTILLE.— Plaiutiff, 

versus 

G0BT7EDHTIN & obs.,— Defendants. 

Before : 

His Honor Mr. Justice Colik and 
His Honor Mr. Justice Abkaud. 



E. J. Leclezio,- 
J. H. Slade, - 
J. L Colin, - 

J. BOUCHET, - 



■Of Counsel for Plaintiff. 
-PlaîntifTs Attorney. 
-Of Counsel for Defendants. 
Defendants* Attorney. 



13/7* December 1867. 



This was an appeal from a decree of the Mas- 
ter, under date 26th August 1867, in the matter 
of certain ** Contredits " to the scheme of distri- 
bution of the sale price of Xa Eosa estate situate 
at Grand Port. According to that scheme, Oo- 
burdhun and other labourers on the estate had 
been collocated to receive : lo. A sum of $1,495. 
67, and again a further sum of ;$8,629.62» for 
wages due to them. 

There was also brought up by the said appeal 
an objection to a collocation in favor of certain 
overseers or employés of the said estate, whose 
claims had been collocated by the Master, but 



were maintained by the appellant not to bo co- 
vered by the privilege of •• gens do service." At 
present it is unncccsBary to advert more special- 
ly to that part of the case or even to the claims 
of the Indmns to be privileged creditors in rem, 
in as much as the question which the Court has 
now to consider, and which arose pending the 
discusf^ion of the merits of the cause, is ono 
which though it may turn out to be of great im- 
portance in the case, stands a part and, as it were, 
disconnected from the generul argument. 

In the course of his arguments for the Appel- 
lants, E. Leclkzio, Junior, stated that, if ncces- 
sary, he would apply before the Supremo Court 
for the personal answers and even for the do- 
cisory oath of Goburdhun and the other Res- 
pondents. Although the question of the deciso- 
ry oatb was somewhat premature, as no Judg- 
ment had been or could be given on the merits 
of the cause until it had been decided whether 
perbonal answers should be allowed, the Court 
was pressed to give a Decision on the point, as 
in fact, the right alleged on one side and denied 
on the other to have recourse to such personal 
answers or dccisory oath, turned a good deal on 
the same arguments and authorities. Counsel 
were thereTore directed to confine themselves to 
these two points, subject to being further heard, 
if necessary, upon the merits. 

Leclezio, junior, for Appellants, argued that he 
had the right to insist upon both personal answers 
and decisory oath, if necessary. Our case is that 
the Stipendiary Magistrate Watson received funds 
out of which he should have paid the Indians ; 
and our case is that the Indians sanctioned all 
that he did, and we go further, took his acts as 
their own, and as we believe, got their money. 
There is no difference between an Indian labou- 
rer and other suitors; we have plenty of authori- 
ty to show that we can have personal answers 
and a decisory oath even before an appellate ju- 
risdiction. And why should we not ? The other 
side says we show no sufBcient ground ; but we 
do show suf&cient ground. As to conditions, the 
Court may impose conditions, but what will 
they be ? Paving the money into the Court 
would be too harsh, my client is not an ordinary 
purchaser, being a creditor to a large amount. 

J. Colin for the Respondents : I cannot agree 
with my friend'i» argument os to his right. Art. 67 
of the huhsshows what that right is; it is a pure 
matter of discretion left to the ( ourt and the 
Court will not use their discretion to defeat tho 
rights of Indian labourers. Where can I now find 
them to bring them into Court ; why were they 
not examined when they might and why are they 
only called on at the 11th hour, merely on ac- 
count of the difficulty and inconvenience to 
bring them all here? Admit all my Iricnd wishes 
tohave, the ptivilege is not lost. I refer tho 
Court to S. V. N. SiE : 8 2-722 ; and the same 
reasoning applies to the decisory oath. S. V. 
31-2-341. 

We never heard of this new step, being ser- 
ved a notice on us here on appeal ; and does this 
notice tend to intimate that they want personal 
answers or an oath ? not a bit, it refers only to 
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the existence of the Indians. But if they do not 
exist, how could we bring them up ; pay, and 
then money will be safe in the hands ot the Ca« 
rator, if in reality they have ceased to exist. 

JUDGMENT. 

The Appellant, Etienne Montille, is the pur- 
chaser of toe Sugar Estate *^ La Bosa *' whicn he 
bought for the sura of i'26.000. An " Ordre " 
for the distribution of the sale price of the said 
Estate having been opcucd. the proper officer of 
the Court finally collocated in his scheme of dis* 
tribu tion the Respondents, Indian labourers on 
that Estate, and, as sQch, holders of two Judg- 
ments given by the Stipendiary Magistrate of 
Grand rort.for the sum of 1st $1,495.57 and2dly 
for the sum of ^8,629,62.^ By these colloca- 
tions the Appellant felt ajsgrieved and lodged his 
Appeal to tne effect that they should be set aside 
and the amount of the sum ordered to be paid to 
himself as best entitled by the nature and rank 
of his privilege as a Creditor, to receive the same. 

The Appeal brought up other collocations 
which it is not now necessary to inquire into. 

The Appellants* Coansel, insisted that he had 
a right, even before the Supreme Court review- 
ing by appeal one of its officer's scheme of dis- 
tribution, to call on the Eespondents to give 
their personal answers (interrogatoire sur faits 
et articles.) 

The learned Counsel also insisted that he had 
a right to refer the matter to the decisory oath of 
the Respondents, should the Appellants' argu- 
ments on the merits of the cause fail to convince 
the Court that the Indian labourers' collocation 
by the Master ought to be disturbed. 

The personal answers now prayed for. and the 
decisory oath to which reference is made, were 
not applied for before the Master who heard the 
parties on their objection and gave his Decision 
upon the evidence laid before him. 

It became necessary then, as the solution of 
these questions may have some bearing on the 
Decision of the cause on its merits, to determine 
whether or not under the circumstances of the 
case, the proof now for the first time tendered or 
rather applied for, ought to be let in. 

It was strongly urged upon the Court that it 
was the absolute right of parties to a suit to call 
upon the other side to be examined upon perso- 
nol answers at any stage of the proccodiogs, just 
as it was their ri<;!it to refer the futo of the suit, 
in any case, to the decisory oath of the party. 

As to personal answers, the right insisted on 
by the appellant is to be found in Arts. 324, 325 
of the Corle of Civil Procedure and Sect. 62 of 
the Hules of Court. The Hules on this point 
have done nothing but settle the practice 
in reference to the'new organization of the Court, 
and iu doing so, have I'lid down a rule which 
was easily gathered from the décidions of the 
Courts when called upon to apply the two above 
mentioned articles. 



In neither the Rules nor in Arts. d2i, do we 
find the absolute right to apply for personal ans- 
wers respectively ; the law limits the application 
to the subject matter in question nnd provide 
that neither the trial nor the decision of the 
case can, in any wise, be delayed by such 
application. 

A most iiaportant proviso, without which the 
right to apply for personal answers, would, in 
practice, be tantamount to a new way of im^/cding 
the recovery of claims or checking the legal pro- 
cess of a cause. 

Hence it has been held that the Courts of law 
to which the application may be made were not 
bound to grant or refuse the same, but would act 
according as the justice of the case induced them 
to sanction or reject such application. That is 
exactly the force and meaning of Sect. 62 of the 
Bules. 

This is so true that whilst prayers of this kind 
are now usually, in virtue of the Chamber's Or- 
dinance, exparte made by application to the 
Judge in Chambers, as formerly they were made 
by petition, (Art. 325) it has been held, in 
France, that the party called upon to be interro- 
gated upon personal answers, might lodge an op- 
position, the Court holding, hereby, clearly that 
the application was not granted as' a matter of 
course and might, on good grounds, be refused. 
This has been laid down in Èohillard v Gilbert 
0. N. 8.2.394, and by other Courts. Meblin 
Eep: opposU: SS. I.— Piobau, Com, L p. 584. — 
'EKYkKb^Intisurfaitset articles No. 7, adhere 
to that opinion which, although there are also 
commentators on the other side, seems to us to 
have in its support the weight of authority and 
of reasonning. 

The main principle, itself, that the Judge may, 
even upon an eiparte application, reject the 
prayer is, wo believe, beyond a doubt : the very 
terms of tho article show this '*Saus retard do 
l'instruction ni du Jugomont." Sect : G2 of tho 
llulos, adopts tho jurisprudence of tho French 
Courts, on sufficient grounds shown ; and if this 
interpretation of the articles of the Code and of 
the rules required to be supported by authority, 
we find Decisions of the Supreme Court in France 
applying that very article, and in favor of the 
construction we put upon this question. The 
rule is laid down in this sense in a decision of 
the Cour de Cassation of 1 1th January 1815, in 
Re : Qrebet v de Leatrangea Sf ors S. 15 1.243, 
affirming on this point a Judgment of the Cour 
de Limoges. 

Again in tho case of La Pecauiliho. S. V. 
15. 1.IGO aHlrmlng a Judgment of tho Cour do 
Ilennes ; vide also, Ciiauv£AU sur Caiihé, Art. 
324.9.1232- Pi QEAU Com: 1 p. p : 281, 282— 
Ben^iat and Pm v TJ^ine Desinazures, 

Can the same principles apply to the decisory 
oath ? we read on Art : 1,360 of the Code Civil, 
that a party may submit the fate of the case to 
the decisory oath of the other side at any stago 
of the proceedings, '' en tout ctat de cause ; *' 
the same words used by Art : 321 Code Civil 
Procedure, as to personal answers; have then the 
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Courts liere a similar discretionary power to that , 
which they hold as to personal auswera P 

If they have a discretionary power, it is cer- 
tainly a moro limited one ; for whilst Art : 324 
distinctly enacts that personal answers shall not 
delay eitl^er the trial or the decision of the cause, 
Art. 1 ,360 contains no such proviso ; on the 
other hand the law contains no absolute enact- 
ment by which the Courts, when perfectly satis* 
fied of the injustice of the application, of the 
grievances in the shape of vexatious delays which 
would spring from such an order, are bound, ne- 
vertbeless, to compel parties to submit to such 
grievances. 

If the law were peremptory, it must be obeyed ; 
but the law could not be, and has not been so 
peremtory as to compel the application of a prin- 
ciple, even in a case, where such application 
would be either impossible or so arduous as to 
leave the fate of a law suit '^ indéfiniment sus- 
pendu. " Therefore the jurisprudence of France, 
upon the article iu question, whilst distinctly 
acknowledging that a Judge may not reject the 
tendered decisory oath when the party tendering 
it is within the provisions of Arts: 1,858, 
1359.1360 of the Code, has held that,at any rate, 
the suitor to whose oath the fate of the suit is 
referred, must not be in such a position that he 
cannot take the oatb, *' attendu " says the 
Cour de Douai, *' que si le Ju^^e ne peut refuser 
la délation du serment lorsqu'elle est requise sur 
un fait d'où dépend la décision du procès, il faut 
au moins que la partie à qui le serment est déféré 
ne soit pas dans Timpossibilité de l'accepter ou 
de le refuser. 

The Cour de Cassation has goiie further in 
Cowe V Godard, S. 29 1,369, it held, confirm- 
ing a Judgment of the Court below, that " la 
" faculté laissée par les Art. 1,858, 1860 (Civil 
'' Code) à la Justice n'est pas pour elle une loi 
** obligatoire dont l'observation entraine la nul" 
** lité de ses Jugements, mais qu'elle peut, au 
'^ contraire, en user ou n'en pas user suivant les 
« circonstances dont elle a seule la libre appré* 
** ciation." In the case of Poirier ch. 1830.2.381, 
the Court of Appeal of Bordeaux lays down the 
law in exactly tne same way. , 

Thero are also several cases which, without 
going to the root of the queâtion, have decided 
that it was for the Courts to judge of the nature 
of the oath tendered ond that they might con- 
sider an oath tendered as a decisive oath to 
.amount to no more than a supplementary oath, 
and reject it. S. V. 38 1.875. 

"VTe have, therefore, the very best authority to 
hold that the Courts have a certain amount of 
discretionary power iu this matter and that they 
may decline to allow a decisory oath. Wo are of 
opinion that it is a power which ought to be 
used with the greatest care and that few are the 
coses in which it can safely be used ; but we are 
satisfied that altho* the occurrences must bo 
very few, they may arise, and that it then be- 
comes the duty of the Court to prevent by the ex- 
erciso of that power crying evils fraught with 
opi/ression and injustice. We are of opinion that 
the first case which we have cited, that of tho 



"Cour de Douai," gives a proper illustration of the 
discretionary power and a sound application of 
the general principle laid down by the Cour de 
Cassation. Supposing tho oath to bo really dc- 
cisorv, to be tendered to a suitor upon facts per- 
sonal to himself, supposing in f hort all tho con- 
ditions to be found, without which a decisory 
oath can never be applied, still it ought not to 
be ordered if the party who is to take it is so 
placed that it is impossible for him to take the 
oath or it the final aecision sought to be obtain- 
ed from such onth is to be on that account inde- 
finitely suspended. 

That being the law, we must now turn to the 
facts : 

No cause is shown, no reason given by the Ap- 
pellant why he did not make his application be* 
fore the Master, nor is any fact proved to induce 
us to believe that the Appellant did not know 
what he believes he knows now. It is said that 
these Indian labourers are to be treated like ordi- 
nary suitors, certainly they are, unless where tho 
law has enacted specific provisions for their protect 
ion, has created in their behalf specific privileges. 
They have specific privileges, there are spécifie 
provisions in their favor; but it is no where writ- 
ten that they may not be examined on personal 
answers or that a decisory oath may not be re- 
ferred to them. On this point we have no doubt, 
but we must repudiate the theory set up by the 
Appellants that he is not an ordinary purchaser 
because he was a privileged creditor of the Es- 
tate sold ; he is, to all intents and purposes, as to 
those who either have better privileges than his 
own or are entitled to receive at his hands any 
portion of the sale price; and should we have felt 
inclined to order personal answers to be given 
now at the eleventh hour, after Counsel had been 
in fact, at all events partly heard, we should not 
have granted the order except under the special 
condition that tho amount of the Indians' collo- 
cation be paid into Court. 

But we do not feel justified in granting an Or* 
der either for personal answers or even for a de- 
cisory oath, (since we have been pressed to give 
Judgment also as to the oath.) Where are these 
men now P Several years have elapsed since they 
have bean discharged. Are they all still in tho Co- 
lony, are they all alive ? if so, in what district, on 
what Estates are they to be found, and when will 
a final decision be possible if all these labourers 
have to be sought for and found to bo brought up 
and examined ? Why, the Appellant himself has 
served a notice, not whilst ho was bofore the Mas- 
ter, not when he bought the Estate, but since 
he has been before this Court, to the effect that 
he doubts the existence of the men ; if they do 
not exist, how can they be examined or sworn ? 

As to their money, if their claim be sustained 
on the merits of the case, our law has provided ; 
the Government-Attorney hos charge of their 
cause ; if any have diî«appearcd or died, the Cura- 
tor of Intestate Estates will have charge of their 
recovered wages ; that, at any rate, may be mat- 
ter for future consideration ; but where would be 
the justice of allowing this case to be postponed, 
probably ad tufiniium, when it is openly stated to 
us that there is now a doubt even that they exist; 
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would it not, in reality be, av to personal ane- 
wers, retarding both the Decision and the part 
heard argument of Counsel, as to the decisory 
oatbfUiaking an Order of the impossible execution 
of which there is a strong suspicion which we 
gather from the written admission of the Plaiutiif, 
himsolf, an Order which, assuredly, will delay be. 
yond all reasonable limits, the Decision of this 
case. If the purchaser of an estate sold at the 
Bar, could, in this manner,defeat the right of these 
Indian labourers, right which may or mny not con- 
fer upon their creditors the privileges claimed in 
their name, but which are undoubted Judgment 
rights, the care with which the Legislature has 
provided for the welfare and the security of the 
wages of thcso labourers would bo but a delusion. 

Whether, then, these Indians have a better pri- 
vilege over the sale price of the Estate than the 
Appellant, may bo and is now the question on the 
merits ; but that we ought not to delay our de- 
cision on that question by and on account of this 
very late application, that we' ought not to delay 
it for a period which, from what we have heard 
on both sides, we cannot span, that we ought 
not, however, usually reluctant to do so. de- 
cline to exercise a discretionary power sanc- 
tioned by so many authorities, when declining to 
exercise it, would be, as it were, a denial of jus- 
tice, of that we have, under the peculiar circum- 
stances of this case, no doubt left in our minds. 
We reject, therefore, the two fold application of . 
the Appellant who shall have to pay the coats of 
the day, and we direct the Counsel in this case, 
if they have to add to the argument which we 
have heard on the merits of this case, to proceed 
with such argument. 



Before The Honorable G. B. Coldt. 



BAIL COURT. 



Actes de Sociiié. 



L'omission de certaines formalités, prescrites par 
VArt 42 du Code do Vonvmerco, ^our la validité 
des Actes de Société^ ne peut être opposée par un 
tiers q}à a acheté des marchandises d'une société 
et a pris livraison de ces marcl^andises. 



PAUTiŒEsniP, — ^Debds of Copabtneby. 

By Art. 42 oftlie Gode of Commerce, certain for^ 
Tixalitles are to he observed for cojistitutinfji apart- 
nershipy wilder pain ofnvUity " à Véga/td des in* 
téi'csscs,'* 

But a 2iarty ivho Iniys and uhtain dclhny of goods 
from afiinn, cannot nfunc to pay that Jinn because 
certain of the above 'meniioiicd fonnalilics have 
not heenfidfdled. 



GOOLAM HOSSEN MAMODE & Co., 

Appellants, 
versus 

0. L. NAEAINSAMT CHETTY & Co., 

Bespondents. 



V. Delapate, — Of Counsel for Appellants. 
E. Sauzieb, — Appellants' Attorney. 

0. M. Campbell, — Of Counsel for Ecspondents 
Tn. Hebchenbodeb, — Bespondents' Attorney. 



Uh September 1807. 

This was an Appeal entered against a Decision 
of the District Magistrate of Port Louis, given 
in favor of the Respondents, then Defendants, 
under the following circumstances : 

The Plaintitfd, now Appellants, had brought an 
action to recover tho sum of $\2Z, being the ba- 
lance of an account for goods sold and delivered 
by them to the .Defendants. 

The Plaintiffs, in the District Court, sued as 
partners, produced their deed of copartnery 
which the Defendants objected to because it had 
not been published, ia terms of Art. 42 of the 
Code which requires that an extract of the deed 
of copartnery should bo transcribed in the re- 
gisters of transcriptions of partnerships kept by 
the Begistrar of tnis Court for the inspection of 
the public, and also requires that a similar ex- 
tract be posted up for a certain time in the Hall 
of this Court. 

Judgment was, thereupon, given in favor of the 
Defendants, with costs: Hence this Appeal which 
was argued by Delafaye whilst Campbell appeared 
to support the Decision of the District Court. 

The points urged by the Counsel are all noticed 
in the Judgment of the Court. 

JUDGMENT. 

According to the Plaintiffs' allegation, they 
had sold and delivered goods to the Defendants 
who had paid a part of the price of such goods, 
but were still debtors in the sum of ;^123 ; to re- 
cover which the action was brought. 

The Plaintiffs sued as partners and under the 
style of their copartnery. 

They had to prove, it would appear, that they 
were partners, for otherwise it is diiBcult to con- 
ceive that the point started by the Defendants 
could have arisen; at any rato, to prove their case, 
one Cassimo Hamodo was called who stated him- 
self to bo a partner in tho Plain ti fid' firm. 

The District Magistrate dismissed tho case, 
because a deed of copartnery was produced, of 
which an extract had not been duly transcribed. 

The Supreme Court has had already occasion 
to lay down the law which is perfectly plain and 
elementary in matters of this description, but it 
appears that there is no reported decision to be 
found in the authentic Beports of this Court. 

I have, there foroi although T should not other 
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wise have deemed it necessary, to delay Judg- 
ment in this cose, been requested to give a 
written Judgment which I am now authorized by 
all the Judges of the Supreme Court to say, 
conveys, without a doubt, their opinion of the law. 

Art: 42 of the Code undoubtedly requires 
that an extract of deeds of co-partnery shall be 
transcribed in the llcgistry of tra ascriptions by 
the Itegistrar, and poi^ted up in the liall of the 
Court ; tbe other formalities now printed in tiie 
New Trench Editions of the Codu as to publi- 
cation of simi'nr extracts in a ncA'spopcr which 
is to bo certified by the Printer and legalised by 
the Mayor, are the law of Finance, since 3l8t 
Anarch 1833, and do not form part of the law 
of this Colony. 

The article further states that such formalities 
shall be observed under pain of nullity " à l'é- 
gard des intéressés, " and it goes on to say that 
" le défaut d'aucune d'elles ne pourra être opposé 
à des tiers par des associés. *' 

There is no nullity, therefore, except as to 
psrtners between themselves ; what the law pro- 
vides for as regards third party is, that the non 
fulfilling of such formalities shall not be set 
up by the partners against third parties; in other 
words that the partners may not avail themselves 
of their own negligence or disregard of the law 
so as to injure the rights of third parties. 

If; therefore, A & B contract to be copartners 
and do not fulfil the formalities required by the 
law, a priori A & B may consider the co- 
partnery as null and void ; but if A pays 
or promises to pay a certain sum of money 
to become B's ' partner and ' does not fulfil 
the formalities required by law, he can- 
not set up that omission of his own, so as to say 
to third parties : " I am not partner, the deed is 
null." It is no where in the law said to be null 
OS to third parties who may, if their interest leads 
them to do so, bind down the partners to the 
deed» without of course extending the liabilities 
arising out of tho same, and no Court of law can 
create or extend nullities which are always penal 
by their nature. 

But it is faid, if partners cannot set up a nul- 
lity arising from their negligence against third 
parties', cannot third parties avail themselves of 
that omis8ion,that disregard of tho enactments of 
the law P It may well bo that ho who violates the 
law should not derive any advantage from his 
own wrong, but may not third parties draw some 
advantage from that wrong P 

Assuredly when third parties to whom such 
publication in a place of public resort and in a 
Bcgistcr specially kept for the inspection by and 
the information and protection of tho public, may 
be of great importance, may, coeieris paribus, 
igonore a copartnery which has not been publish 
ed ; let UB take, for instance, the case of Marcus 
enteriug into copartnery with Lucius and yet not 
publishing or causing to be published the extract 
of his deed of co partnery, a case may well arise 
when a creditor oï Marcus might ignore tho said 
copartnery and attach the funds of his debtor 
which either have served to form or are intended to 
form the copartnery's capital stock. Again if the 



deed of copartnery contained a derogation from 
the written law, that circumstance mit^ht.as a rule, 
be ignored by third parties ; for publicity is ia. 
tended mainly for third parties and tbe law eays 
that from the want of publicity as traced out bj 
its provisions,third parties shall not sulTer. 

But it does not follow that because partners 
cannot set up their own negligence so as to de- 
feat tho just rights of others, and may even suf- 
fer from such ucgiigence. that others will have 
tho right to set up such negligence to ])roloct 
their own fraud or cxtciul thoir rights. Tiiird 
parties must not sufler, but they should not un- 
duly profit by an illegality. 

As a rule, it may safely bo laid down with a 
distirguished writer, that if the formalities ha?e 
been fulfilled " l'acte de société produit tous les 
effets dont il est susceptible soit entre les asso- 
ciés soit envers les tiers ;" but if it have not becu 
fulfilled, whilst the partners can derive no benefit 
•from their omission or disregard of the law» ad 
against third parties, third parties may often 
ignore the existence of the copartnery or bind 
down the partners to their deed, subject, of cour- 
se, to such lawful modifications as tbe deed may 
have legally sufiered. 

There the Defendants bought ^oods of the 
Plaintiffs. When they took the goods, they ack- 
nowledged the Plaintiffs who sold in the name of 
Goolam Hossem Mamode & Co.,to be a firm trad- 
ing under that style, how could they now, when 
the time has come to pay for such goods, ignore 
that which they acknowledged when they took the 
goods P 

Whether as between partners the nullity 
enacted by the law be relative or absolute 
may be a question ; but as there is no nullity en- 
acted as to third parties, as tho law merely pro* 
tccts them against the objection that might bo 
drawn by tho partners, themselves, from the ])art- 
ner's own negligence, it stands to reason and is 
perfectly consonant with the sj)irit of the law as 
it is in harmony with every principle of justice, 
that if a shopkeeper buys from a firm, goods 
which he takes delivery of, admits therefore tho 
existence of such firm, so, he cannot repudiate 
his admission, he cannot deny such existence 
when he is asked to pay the price agreed upon 
for such goods. 

It was urged, in argument, that there was no 
proof that the Defendants took the goods. 1 hat 
is a pure question of fact, which the Plaintiffs 
sought to prove by evidence which, according ^to 
the District Court Ordinance, was perfectly le^ial 
evidence, evidence the weight of which tho Ma- 
gistrate, if he had heard it, would have been call- 
ed upon to judge, but evidence which should 
have been heard. If the fact of the delivery of tho 
goods had failed, there probably would have been 
an end of the case ; if the fact had been suffîcient- 
ly proved there should have been an end of tho 
Defendants system of nullities. 

I wish to be clearly understood not to give 
an opinion as to what might havo been the re- 
sult, if the Defendants, before taking the goods, 
had refused to acknowledge the existonce of the 
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firm and declined the contract. The point does 
not arise here, and does not call, even incidental- 
ly, for a Decision ; the question was and is : can 
one who buys and obtains delivery of goods from 
a firm refuse, subsequently, to pay that firm, be- 
cause the deed of partnerdhip of such firm has 
not been legally published P 

I have no hesitation to hold, and my brother 
Judges entirely concur with me, that he may not 
do so under Ait. 42 of the Code or any other 
^aw in force in this Colony. 

That he is estopped by his own act and deed. 

The Judgment of the District Court is reversed 
with costs. 



COURT rOF BA3iKRUPTCI. 



PaILLITB — CkHTITIC AT. 



Banxbttptct — Certificate. 



BANKEUPTCT A. COMPTY. 



Before The Honorable Mr Justice Coldt. 



P. L. Chastelueb- 

A. BORAN, 
L. BoxriLLABDy 
E. DUCEAT, 



-Of Counsel for Bankrupt. 
-Attorney for same. 
-Of Counsel for Assignees. 
-Attorney for same. 



\5th Novewler 1867. 



In this case, after the Bankrupt had been 
examined, and witnesses heard, a certificate sit- 
ting was applied for and appointed to be holden 
on seventh October ; on which day : 

P. L. Chastellies, for the Bankrupt, moved 
for a certificate ; 

L. BouiLLABBy for the Assignees, opposed the 
certificate. ^ 

A question of law at ose in this case ; the points 
urged by Counsel on both sides and which are 
noticed in the Judgment of the Court related 
solely to questions of fact connected with the 
dealings and conduct of the Bankrupt. 

JUDGMENT. 

This Bankrupt, has been strongly opposed by 
his trade-assignees, and assuredly, although some 
of the charges brought against him :^c not made 
out, there are transactions which have been left 
cither totally unexplained or not sufficiently ac- 
counted for. 

It appears to me clear and positive, that in 
October, November and the first half of Decem- 
ber ISGG, the Bankrupt purchased, from divers 



persons, goods to the amount of «8^20,500 ; ho 
had, besides, at that time, his stock in trade ; ho 
has not paid the merchants of whom such goods 
were purchased ; what has ho doue with tlioso 
goods or the value thereof? Mr CiiASTELLiEiihas 
explained and shown that in those months, he 
paid large sums of money ; that is perfectly truo 
and it is no less truo, that a trader buys from 
one merchant and pays another, in the regular 
course of his dealings without the value of cer- 
tain specific goods being directly applied to pay 
the original vendor of such goods. 

But the explanation given, although covering 
a large sum of money, leaves a comparatively 
important balance unaccounted for, and there is 
no evidence tending to show that the Bankrupt's 
stock in trade was larger when he failed than at 
the time ho made those last purchases, purchases 
large by themselves, but very considerable, in- 
deed, when compared with the average amount 
of purchases ana sales during the time of his 
regular trading. It is certainly stated and shown 
that whilst the Bankrupt's books show one x^ay- 
ment made to Serendat, the vouchers show two 
payments, and thereupon, it is argued that simi- 
lar omissions may have arisen which would ac- 
count for the difterence traced above. That is 
true; there may have been other such omis- 
sions ; but it is the duty of the Bankrupt to 
show and prove the same, so as to explain away 
all suspicions of fraud; whose fault is it, if his 
books were negligently and carelessly kept? 
and if he could explain one omission by a re- 
ference to vouchers, it is to be presumed that ho 
can explain other similar omissions by a refer- 
ence to similar vouchers. That, he has not 
done ; and when he fails to give such an expla- 
nation, the suspicion of fraud is not dispelled, is 
not lessened by the fact that just on the verge 
of Bankruptcy he made much larger purchases 
of merchandise than he had been accustomed to 
do before. 

Tlie charge that the book which ought to bo 
the original book, the quasi Journal, was copied 
from another book which purports to be made 
out from the first, is not suificiently borne out ; 
the answer given seems to me to have a good 
.deal of weight; if mistakes occur in one book, 
which are reproduced in another book, that is 
per se no reason to believe the first book to have 
neen copied from the second, rather than the se- 
eond from the first. 

Tliere is superabundant evidence that the 
books have been kept in a way which takes 
from them any confidence that they are in- 
tended to inspire ; but it may bo perfectly 
true, as is argued for the Bankrupt, that in- 
stead of keeping a regular Journal, ho entered 
the monies ho rcceived,in his "débiteurs divers,*' 
first ; no doubt, it occurs, that these entries are 
not reproduced in the waste-book ; no doubt that 
throw in the case a confusion of which the 
Bankrupt must take the consequences, but on 
looking carefully at these Books, I have not 
sufitcient evidence to lead me lo be satisBed that 
a fraud was intended by the omissions in one 
book, the corrections in another. 

But in my opinion, fraud, à priori appears 
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from the above purcbasos and the traiiBactions 
to which I am novr goin*^ to refer ; and the à 
priori impression left by those transactions has 
not been explained awaj. 

It appears that in April 1866, the Bankrupt 
received, from Chevalier, a sum of &7SG,23c ; he 
does not account for that sum. He usually paict 
his money into the Bank and paid his creditors 
through the Bank : that sum was never paid ioto 
the Bank, contrary to his habitual course of 
dealings, he now says he paid that sum to credi- 
tors, amongst others to one Moladina 84S2,2Sc. 
But that is not true, for his book No 1, shows 
that on that day, SiS2,2Sc were paid to Mola- 
dina, but it is also shown by tho Bank's returns, 
that it was through the BanTc that <§'482,28 
were paid on the 2nd April 1866. No such sura 
is twice paid, the one payment borne in book 
No 1 is precisely that wliich is referred to in the 
Bank's returns. Moladina was paid thro* the 
Bank ; he did not get any part of the sum of 
<^786,23 received from Chevalier, since that was 
never paid into the Bank, at all, and there is 
no other explanation tendered as to what became 
of that money. Again, the mortgage transaction 
with E. Comty, is not explained ; in the balance 
sheet, B. Comty is borne as a holder of a mort- 
gage of ^2,000 ; if that is true R. Comty paid the 
;g2,000, but here again, the money can no where 
beJtraccd,nothing in the Books explains what has 
become of it. It does not appear to have been 
paid into the Bank nor to any creditor ; the re- 
sult is that either E. Comty is not a bona fide 
hypothec holder, which I may not presume, or 
that the Bankrupt has kept the money for his 
own private purposes. Lecacheur's transaction 
is aho fraught with suspicion ; it is extraordinary 
that Lecachsur who kept a shop separate from 
that of Comty, knows really notning of his 
trade, cannot answer touching any particulars 
which are asked of him and yet remembers the 
exact snm of ;^390.96 of which was the value of 
his original stock in trade. 

The Banl^rupt gives different statements. On 
the first, he says the entry '* Le Ponds du Ma- 
gasin. Eue Condé, 4?390,80 " in my books is 
merely a note of the capital with wliich Leca- 
^ cheur began his trade. Why the bankrupt 
should keep note of Lecacheur's business if Le- 
cacheur's business were not in reality his own, 
he explains solely by saying that Lecacheur had 
asked him to take a note of his monthly expen- 
ses. When referred to his cash book, all that 
is said to be a mistake. Lecacheur paid, tho 
Bankrupt now says, by instalments ; and why 
these words above montioded were written he no 
longer recollects. The opinion left in my mind 
by the evidence, is that neither Comty nor Le- 
cacheur are to be believed and that Lecacheur's 
shop was, and is, in reality, Comty's shop. 

Tbe evidence before mo has brought me to the 
conclusion that a good deal of money received 
by the Bankrupt has not been accounted for, , 
and that the omissions, incorrect entries in his 
books, are not sufficient to destroy the force of 
such evidence. 

That the Bankrupt wilfully falsified his books 
to cause entries of accounts to appear Vfhich 
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have no existence, I am not «ufficiently co;.. 
vinccd. That in hia Sundry Debtors* books, cri. 
tries appear of a certain date prior to cat r!.., 
purporting to be of an oklor date, is plain, 1,.» 
that invariably appears on tho oiT leaves of [\\i 
books which were used for that purpose by li. • 
Bankrupt. Tho •* Eopertoiro," also, bears' t!.: 
names of these parties, ex, fjrat., Henry Dam', 
who bought in 18G5, after tho name of ex, fjr t., 
Duponsel who bought in 1860. Tho cxpir.na. 
tion given is, that these accounts had been in. 
tended to be paid at once and were not entered ; 
as they were to be entered as cash payments 
they were not paid. The Bankrupt w.'iited, aiij, 
at last, when his shop was seized and he had to 
bring his books he entered such accounts ^YhcrG 
he had room in tho off leaves of his Sundry Debt- 
ors books and also last on the " Roportoire." 
This certainly showj a most careless and recklc.>i 
system of doing business and keeping books, but 
although the circumstance struck mo asvery sus- 
picious at first, on examination, I find that tlic ex- 
planation given, may be and probably is true. It U 
noteasy to perceive why for the sake of those few 
and mostly paltry accounts, the books should have 
been falsified : these additional accounts leave tho 
case absolutely where it was before and throw no 
light on the main transactions complained of by 
the assignees. Besides, other books bear out the 
explanation. In the account of ''Aly, Chinois" 
(one of those things complained ofj there is a 
payment, "à valoir," of ^'30, on Bth March 18G5. 
In the waste book, and at his proper place, that 
very sum appears to have been paid by Aly. Tho 
case is the same as to Soupraya Chetty's account. 
Clearly it was wrong not to open to those parties 
credit and debit accounts, when no cash payment 
was really effectod ; but between that and tho 
wilful and fraudulent falsifying of the books, 
there is an abyss. It is also true that the cir- 
cumstances which prove Aly and Soupraya'a 
accounts to be correct, may not bo found as to 
some other accounts similarly situated, that is 
entered in the sundry debtors' book, after other 
accounts, but whilst there really was no motive 
to enter in the books such petty accounts if not 
really due ; (for what possible advantage coulJ 
the Bankrupt derive therefrom), they all stand in 
the same position as Aly accounts entered too 
late and carried upon the unwritten off leaves of 
the book, and, therefore, also carried last in the 
•* Répertoire." There is no attempt made to 
interpolate them, in the " Eépertoire," at their 
proper date. 

Nor does the evidence bear out the charge laid 
against the Bankrupt, that ho caused certain 
goods to be surreptitiously taken out of his shop 
after Bankruptcy. When the fact comj)hiiued 
of took place, tho shop was out of Bankrupt's 
possession ; it had been seized, and thero is no 
evidence, at ail, to connect with the Bankrupt 
the people who were seen taking goods away. 
This circumstance, again, was very suspicious, 
deserved well to be strictly inquired into, was 
duly inquired into, but the evidence, here fails. 

The testimony of Vincent Qeorge, one of tho 
Assignees, howev» r, and tho facts he there dis- 
closes, connected with tho receipts and payments 
of th<» Bankrupt, shows that he has to account 
for many sums which neither the books nor hia 
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explanations can help tho Court to trace ; I 
havo noticed tlie three apparently most import- 
ant ones, Chevalier, R. Comty and Lecacheur's 
cases ; I cannot bring myself to the conclusion 
that mere ignorance in book keeping and mere 
carelessness can sufHce to turn aside the plain 
deduction from those facts, and that is that the 
Bankrupt has received money and nurchased 
goods which are not forthcoming for tne benefit 
of his creditors. The consequence is that I must 
refuse the certificate prayed for and the appli- 
cation is dismissed, with costs. 



SIIPREUB COURT. 



Competence, — Société, — Abbitbage Fobce. 

L^ employe qui reçoit, en outre de ses appoini^meiits 
fixes, un ta^vt mur cent sur les héné/ices, rCest 
point un associe dans le sens de VAri, b\ du Code 
de Commerce qui établit que toutes contestât ions 
entre associés, et pour raison de la société, seront 
jugées par des arbitres. 



JXTBISDICTION, — PaBTNEBSHIP, — COMPULSOBY 

ABBITBATIOfir. 

A clef*h toho, over and above his fixed salaries, is 
alloîced a per centals on the p-ofits, is not a part- 
'iier as fixed by Art. 51 of tlio Code of &(w»- 
merce which states that all disputes amongst co^ 
partners and arising on account of the copart^ 
Ttership, shall be determined by arbitrators. 



Before : 

His Honor Mb. Justice Colut and 
Ilis Honor Mr. Justice Abnavb. 



BRJËAED,— Plaintiff, 



versus 



HBWETSON,— Defendant. 



L. ROUILLABD,- 
E. DUCBAT, 

Hon, V. Naz, - 
H. Bebtik, 



■Of Counsel for Plaintiff. 
•Plaintiff's Attorney. 
-Of Counsel for Defendant. 
-Defendant's Attorney. 



19^* December 1867. 



The question for the consideration of the Court 
is solely a plea to its jurisdiction. 

The facts stand thus : 

The Plaintiff was the owner of a 'carting esta- 
blishment in "Passage Monneron ;" ho made an 
agreement ^vith the Defendant whereby he 
agreed to hand over his carting material and 
premises to the Defendant, and he was perso- 
nally to be employed in the new concern and to 
receive, besides,a monthly salary,a per centage in 
the profits. He now claims a sum of S285.25c. 
for per centage due according to a certain ac- 
count which is produced, and a sum of ;$3,000 
for tho use of the material which, it h alleged, 
has been kept by Defendant, beyond the expira- 
tion of the agreement, and used by him. 

To this demand the Defendant answers that 
the agreement in question has established be- 
tween him and the Defendant a partnership, and 
asks to be sent before arbitrators, according to 
law. 

The question, therefore, turns upon the con- 
struction of the agreement of the 10th of Juno 
1863, and from it we are to gather whether a 
partnership has been intended between the con- 
tracting parties. 

We are of opinion that such a partnership 
has not existed. Prom the agreement between 
parties, we gather that the Plaintiff could not 
go on with nis business and was glad to mako 
it over to the Defendant, on condition that ho 
should be relieved from his engagements, his li- 
abilities, and, at the same time to find remunera- 
tive employment ; that, on the other hand, tho 
Defendant undertook to set up an establishment 
of his own on the premises, '' dans lequel Mr. 
Hcwetson va organiser un établissement de. 
charrois." 

We can see nothing in the agreement be- 
tween parties which might lead us to the con- 
clusion that a partnership was intended. The' 
fact that the Plaintiff was to receive certain per- 
centage from the net profits of the concern in 
which he was to have been employed is the only 
one from which a partnership would have to bo 
inferred ; but we do not tliink that the circum- 
stance, standmg by itself, is sufficient to lead us 
to such conclusion. We overrule, therefore, the 
plea of jurisdiction and order the parties to pro- 
ceed on the merits. 
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ry, — Emancipated minor, — Guardianship, — Implicit A- 
brogation of laws, — Heirs under benefit of inventory,— 
Appeal from a Judgment of the Master •••••• 

^' MoKTRANS DE Droit.** Domurrer,— Petition of Right,— Railways,— Indemnity, — 

Damages •• ••.••• •••*.. ••••«• 

Opening of Credit; — Undivided property, — Personal Gua- 
rantee, — ^Appeal from a Judgment of the Master 

Legal, — ^Transcription, — Inscription, — Partition, — Privilege 
of co-Pariitioners, — Notary,— Emancipated minor, — 
Guardianship, — Implicit Abrogation of laws,— Heirs 
under benefit of inventory,— Appeal from a Judgment of 
the M aster • • •••••• •••••• 

And Immoveables, — Buildings erected on the property of a 
third party, — Indemnity, — Jurisdiction of the District 
Magistrate.. •••«.. ••••>« 

Property,~Immoveable property by Destination, — Seizure 
thereof, — Third Holder, — Privilege of Vendor, — " Droit 
de suite" •• •••••• •••••• •••••• 



Mortgage 
Do. 



Moveables 



Moveable 



• • • • • • 
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39 
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38 
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Negotiortjm 
Notary 
Do. 



Novation 



••••»• 



Gestor, — Joint and Several Debt « • 26 

Security, — Investment of Money,—" Fait de Charge,' 82 

Legal Mortgage, — Transcription, — Inscription, — Parti- 
tion, — Privilege of co-Partitioners, — Emancipated mi- 
nor,— Guardianship,*— Implicit Abrogation of laws,— 
Heirs under benefit of inventory,— Appeal from a Judg- 
ment of the Master M 89 

Account Current,, — Opening of Credit,— Appeal from a Judg- 
ment of the Master ..•••. •••••• 55 
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Oath 
Openiko 



Do* 
Do- 
Order 

OuTBIDDIXa 



Partition 



••!••• 



Decisory, — Personal Interrogatory • . 4 • . • •••••• 

Of Credit, — Settlement of Accounts, — Promissory Notes,— 
Consignment of Sugars,— Commission, — Appeal from 

the Master's Report 

Do. — Novation,— Account Current, — Appeal from a Judg- 
ment of the Mcister ...... ••..•• •••••• 

Do. — Mortgage, — Undivided property, — Appeal from a Judg- 
ment of the Master, — Personal Guarantee •••••• 

Of Judge at Chambers, --Appeal therefrom, — Procedure 
Of one tenth, — Power of Attorney •••••• • • 



• • 



96 
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55 

78 
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29 



• • • 



In kind made amicably, — Ratification thereof^-^Minor • • • • 63 



VI 



Partition •••••• 

Pa HOLE EVIDBKCE, . . , . . 

Paetnbrsiiip •••••• 

Do. 

Do. 

Passage •••••• 

Payment 

Personal •••••• 

Petition •••••• 

Possession •••••• 

Power •••... 
Do. 

I)o. ...•'•. 

Principal 

uo. •••••• 

Prise d'Eau ...... 

» 

Privilege ..•..• 

Do. 

Do. 

Procureur .•••.* 
Promissory Notes, • . • . . 

Do. 

Do. 

Public 

Railway ••.... 

Do. 

Ratification •••••• 

Real Tenders •••.•• 

Rivers •••••• 

Rules •••••• 

Runs #••«•• 



Privilege of co-Pardtioncrs, — Legal Mortgage,^— Transcrip- 
tion,— Inscription,— Notary,— Emancipated minors- 
Implicit Abrogation of laws, — Heirs under benefit of in- 
ventory,— 'Appeal from a judgment of the IVTaster 

( See Evidence. ) , ....•• •••••• 

Compulsory Arbitration 

Deeds of co-Partnery, — Compulsory Arbitration 

Jurisdiction,— Compulsory Arbitration , •....• 

Of a Sbare of Water on intermediate land,— Rivers, — ^Runs 
of Water,— Springs, — Public Property, — Servitudes,— 
Dams • •••••' •••••• 

Real Tenders, — Legal Subrogation,— "Folle-Enchère," — Ap- 
peal from a Judgment of the M aster, « • « •••••• 

Interrogatory, — Decisory Oath 

Of Right, — Demurrer, — " Montrans de droit,** — Railway,— 
Indemnity, — Damages. ... ...... 

Trespass, — Power of Attorney, — Parole Evidence, — Dam- 
ages, — Appeal from a Judgment of District Court. • • • . • 

Of Attorney, — Outbidding of one tenth 

Do. — Principal and Agent, — Promissory Notes •••••• 

Do. — Trespass, — Possession, — Parole Evidence, — Dam- 
ages, — Appeal from a Judgment of District Court • • • • 

And Agent,— Sale of Goods,— Evidence and Presumptions to 
prove the Agency, — Appeal from a Judgment of the 
Master •••• «»..». •••••• • 

Do. — Power of Attorney, — Promissory Notes 

And Passage thereof on intermediate land,— Rivers, — Runs 
of Water, — Springs, — Public Property, — Servitudes,— 
Dams •••• •••••• ••••.. •••••• 

" Ordre," — Laborers and Servants,— Appeal from a Judgment 
of the Master •••••• 

Of Vendor, — Seizure, — Third Holder, — Sale of Moveable 
Property, — Immoveable property by Destination,— 
*' Droit de Suite " 

Master and Servants, — Salaries, — " Folle-Enchère,*'— App- 
eal from a Judgment of the Master . • 

Of Co-par titioners. — Legal Mortgage, — Transcription, — In- 
scription, — Partition, — Notary, — Emancipated Mi- 
nor,— Implicit abrogation of Laws, — Heirs under 
benefit of Inventory, — Appeal from a Judgment of the 
Master v. %••••. 

And Advocate General, — His Substitute> — '* Ministère Pu- 
blic,'* — Right to private practice •••••« 

Settlement of Accounts, — Opening of credit,— Consign- 
ment of Sugars, — Commission,-— Appeal from the Mas- 
ter's Report 

Caption of the Body,— Surety 

Principal and Agent,— Power of Attorney . . 

Property, — Rivers, — ^Runs of Water, — Spring8,-^Servi- 
tudts, — Dams, — "Prise d'Eau" and Passage thereof on 
intermediate land 



• • • 



Indemnity,— Demurrer,— Petition of Right,—" Montrans do 
droit," — Damages ...... ...... 

Indemnity, — Damages .' ...... 

Of a partition in kind made amicably, — Minor ...... 

(See Tenders) . . ...... 

Buns of Water, — Springs,*— Public Property,— Servitudes, — 
Dams, — " Prise d'Eau " and Passage thereof on interme» 
diatcland ...... ••.... ...<•* 

Of Court, — J udgmentofseparation of property, — Execution,— 
Tender, — Procedure,— Appeal from a Judgment of the 
Master «... ...... -. •...»« 

Of Water (see Water) ; ..;... 
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Salaries , 

Sale ••..•• 

Do. ...... 

Do. 

Do. 

Do. 

Do. 

Security 

Do. 

Seizure %..••• 

Separation , ••#••• 

Sequestration ...... 

Do. 

Sequestrator •••.•. 

Servants •••••• 

Servants and Masters 

Servitudes 

Settlement •...•• 

Set-off , . 

Share of Water 

Solidarity •••••• 

Springs , . 

Streams ». •••••• 

Subrogation 

Tender ••••;• 

Tenders •••••• 

Third Appraiser 

Third Holder ...... 

Transcription 



Masters and Servants,— Privilege, — " Folle-Enchère/'— Ap- 
peal from a Judgment of the Master. ... «••••• 
Of Ooods,— Principal and Agenti— Evidence and Presump- 
tions to prove the Agency, — Appeal from a Judgment of 

District Magistrate ..•.,. ••••.• 

Of Immoveable Property, — Extent, — Interpretation of Con- 
tract, — Appeal from a Judgment of the Master 

Of Immoveable Property, — Minor, — Judicial Sale, — ^Action 
in nullity of the sale •••••. •••••• 

By Judicial Process of Bankrupt's or Insolvent's property, — 
" Fixation de prix *' 

Of an undivided Share, — Undivided property,— Licitation. . 

Of Moveable property, — Seizure, — ^Third Holder,— Immove- 
able Property by Destination, — Privilege of Vendor,^- 
'^Droitde Suite*' 

Promissory Note,— Caption of the Body .... 

Notary, — Investment of Money,—" Fait de Charge **.,.... 

Third Holder,— Sale of Moveable property, — Immoveable 
property by Destination. — Privilege of Vendor, — ^'^ Droit 
de Suite ''. . ..•••. ••..•• 

Of Property, — Execution thereof, — ^Vendor, — Rules of Court, 
«—Procedure, — Appeal from a Judgment of the Master 

During what period, — Privilege •••••• 

Action in Dama$/es,— Demurrer •••••• •••••• 

" Folle-Enchère,*'— Settlement of Account. ... •...•• 

And Laborers, — Order, — Privilege, — Appeal from a Judg- 
ment of the Master •••••• 

Salaries, — Privilege, — " Folle-Enchère/* — Appeal from a 
Judgment of the Master x. •••••• 

Rivers, — ^Runs of Water, — Springs, — Public Property,— 
Dams, — *^ Prise d'Eau '' and passage thereof on interme- 
diate land .. .••••• 

Of Accounts, — (See Accounts) • •••.»• 

Cessio Bonorum ..•.••••• ••••.• %•.... 

(See Water) ..... ...... • 

(See Joint and Several Debt).. 

Rivers, — Runs of Water, — Public Property, — ^Dams, — "Prise 
d'Eau " and Passage thereof on intermediate land. . . . 

(See River)' .... 

(Legal),— Real Tenders,— Payment,— '* Folle-Enchère, *'— 
Appeal from a Judgment of the Master. . 



Trespass 



• • ê • • 



(See Evidence.) .....* 

(Real), — Payment, — Legal Subrogation, — " Folle-Enchère," 
— Appeal from a Judgment of the Master 

(See Appraiser) ...... 

Seizure, — Sale of Moveable property, — Immoveable property 
by Destination, — Privilege of Vendor, — ^"DrpitdeSuite" 

Privilege of co-partitioners,— Legal Mortgage,— Inscription, 
— Partition, — Notary, — Emancipated Minor,— Implicit 
Abrogation of Laws, — Heirs under benefit of Inventory, 
—Appeal from a Judgment of the Master 

Pos«c8sion, — Power of Attorney, — Parole Evidence, — Da- 
mages, — ^Appeal from a Judgment of District Court 
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Undivided 
Do. 



•••«•• 



Property,— Licitation at the request of a creditor, — Sale of • 

an undivided Share • •#•••• 51 

Property ,-T-Opening of Credit, — Mortgage, — Personal Gua- 
rantee, — Appeal from a Judgment of the Master .•••••• 7S ^ 
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